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PREFACE. 



The object the Author of this Work (which has little 
pretension beyond a compilation) has iA view^ is 
twofold — ^first, to &cilitate the despatch of business 
at Chambers; and secondly^ to show the mode of 
procedure in the District Kegistries. The former, 
by arranging under each head the various Sections, 
Rules and Orders relating to the subject, and in re* 
lation to each other ; thus avoiding the necessity of 
having to refer from one part of the act to another, 
and so saving time and trouble. The latter, because 
country practitioners are generally unacquainted 
with the detail of the mode of procedure in the 
Judges' Chambers, and consequently are at a loss 
to know what to do in the District Registry, where 
the proceedings are identical and are goremed by 
the same rules. 

The plan is simple. 

The general practice at the Chambers is first ex- 
plained and then applied to the Registries. 
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The various Applications and Summonses are dealt 
with separately^ and the Kules and Orders^ together 
with Reports of Decisions relating to them^ arranged 
in the order in which they axe required. 

The majority of the cases cited are from the reports 
in the ** Law Times" by A. H. Bitdeston, Esq.; but 
of the reports of the decisions of Mr. Justice Lush, 
although in many instances adopting the language 
of the **Law Times," I would wish to take the 
entire responsibility, as they are from notes of my 
own, compared with the reports, and the reference 
is given simply because the latter are Mler than 
could be given in a work of this description. 

The proceedings in Chambers under the Bills of 
Exchange Act, the County Courts Act, the Inter- 
pleader Acts and the Debtors Act of 1869 are 
sufficiently dealt with for practical purposes, and 
with regard to the latter act I cannot re&ain from 
suggesting whether it would not be desirable to 
extend the jurisdiction of the Masters and District 
Registrars to the hearing and determining upon the 
summons taken out in the first instance, when the 
question to be determined is rarely more than the 
amount and frequency of instalments the judgment 
debtor is in a position to pay, — a large saving of 
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expense to all parties would thus be frequently 
effected. 

A number of common applications^ such as for 
particulars^ &C.9 being of a simple nature^ are not 
noticed. 

An Appendix of the Judicature Acts is added for 
the purpose of reference. 

The Index has been carefully compiled with re- 
gard to its use for Chambers only^ but it may be 
found a useful, although not intended to be, index 
to the statutes. 

W. E. C. 

7, OsENBY Crescent, 

London, N.W. 

September y 1876. 
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AT 

THE JUDGES' CHAMBEES 

{Queen's Bench ^ Common Pleas & Exchequer Divisions) 

AND IN THE 

DISTEICT REGISTRIES. 



THE JUDGES' CHAMBERS. 

Ord. LXI. r. 4.] The Judges' Chambers Chambers, 
are open on every day of the year, except Sun- ^^^ ^^^^' 
days, Good Friday, Monday and Tuesday in 
Easter week, Whit Monday, Christmas Day, 
and the next following working day, and all 
days appointed by proclamation to be observed 
as days of general fast, humiHation, or thanks- 
giving. 

The hours of attendance are between eleven and four, Hours of at' 
excepting during the Christmas, Easter and Whitsun yaca- tendance, 
tions, when the hours are from eleven to three, and during 
the Long vacation from eleven to two« 

On Saturdays the chambers close at two o'clock. 

Ord. LXI. r. 2.] The vacations to be Vacations* 
observed in the several courts and offices of 
the Supreme Court shall be four in every 
year, viz., the Long vacation, the Christmas 

C.P. B 



2 I»BACTICE AT JUDGES* CHAMBERS. 

vacation^ the Easter yacatioiij and the Whit- 
sun vacation. 

The Long vacation shall commence on the 
10th of August and terminate on the 24tH of 
October. The Christmas vacation shall com- 
mence on the 24th of December and terminate 
on the 6th of January. 

The Easter vacation shall commence on 
Good Friday and terminate on Easter Tues- 
day, and the Whitsun vacation shall commence 
on the Saturday before Whit Sunday and shall 
terminate on the Tuesday after Whit Sunday. 

Attendance of A jadge (occasionally two) and three masters attend daily 

judge and ^t eleven, and remain until the hnsiness of the day is con- 

. eluded ; and while they are sitting the chambers remain 

open for the transaction of all business, notwithstanding 

that the usual hour for closing has passed. 

Attendance of During the Long vacation a judge and one master attends 

judge and i,Qt ^^q (j^yg Jq each week, usually Tuesdays and Fridays. 

master during 

vacation. 

Jurisdiction of 36 §• 37 Vict c. 66, s. 39.] Any judge of 
judge. j-ij^Q gg^i^ High Court of Justice may, subject 

to any rules of court, exercise in court or in 
chambers all or any part of the jurisdiction by 
this act vested in the said High Court, in all 
such causes and matters, and in all such pro- 
ceedings in any causes or matters, as before the 
passing of this act might have been heard in 
court or in chambers respectively, by a single 
judge of any of the courts whose jurisdiction is 
hereby transferred to the said High Court, or 
as may be directed or authorized to be so heard 
by any rules of court to be hereafter made. 



PRACTICE AT JUDGES' CHAMBERS. 3 

Mr. Justice Lnsh in his "Practice,"* thns defines the 
jurisdiction of a judge at chambers. " The Common Law," 
he says, " appears to vest in a single jndge the same equitable 
jurisdiction, over the proceedings in a cause, which it Tests 
in the court of which he is a constituent member. His act 
is potentially the act of the court; for although he cannot 
directly enforce the orders he makes, or exercise what may 
be termed the prerogatiye powers of the court, yet the court 
will adopt his orders, and for disobedience thereto, when so 
adopted, will issue process of attachment as if the matter had 
been originally ordered by the court itself." 

36 §• 37 Vict. c. 66, s. 49.] No order made Orders not 
by the High Court of Justice or any judge J^Jj^d!*^ 
thereof, by the consent of parties, or as to costs 
only, which by law are left to the discretion of 
the court, shall be subject to any appeal, except 
by leave of the court or judge making such order. 

36 §• 37 Vict. c. 66, s. 50.] Every order Discharging 
made by a judge of the said High Court in ^^ K® ^ ^'* *^^- 
chambers, except orders made in the exercise 
of such discretion as aforesaid, may be set 
a.ide or discharged upon notice by Lj Divi- 
sional Court, or by the judge sitting in court, 
according to the course and practice of the 
Division of the High Court to which the 
particular cause or matter in which such order 
is made may be assigned ; and no appeal shall 
lie from any such order, to set aside or dis- 
charge which no such motion has been made, 
unless by special leave of the judge by whom 
such order was made, or of the Court of Appeal. 

A judge will entertain an application to vary or discharge To vary 
his own order, but will in no way interfere with the decision judge's order. 

* Book II. c. xviL 
B2 



4 PllACTICE AT judges' CHAMBEIiS. 

Notice of mo- of another judge. The proper course is to apply by sum- 
tion to vary mons to the same judge or to the court, after giving notice 
ju ge s ordeu ^ ^j^^ opposite side of the intention to do so. 

After notice of intention to move to rescind an order 
giving leave to sign judgment, the party giving the notice 
failed to appear. The opposite party appearing, the Court 
ordered that they should be paid their costs of appearing. 
(Berri/ v. Exoluinge Trading Co,, 45 L. J., 222.) 

Jurisdiction of Ord. LIV. r. 2.] In the Queen's Bench, 
master. Common Pleas, and Exchequer Divisions a 

master, and in the Probate, Divorce, and Ad- 
miralty Division a registrar, may transact all 
such business and exercise all such authority 
and jurisdiction in respect of the same as under 
the act, or the schedule thereto, or these rules, 
may be transacted or exercised by a judge at 
chambers, except in respect of the following 
proceedings and matters; that is to say, — 
Proceedings All matters relating to criminal proceedings 

:«t oT^aXr-s OX to the liberty of the subject: 

jurisdiction. The removal of actions from one division or 

judge to another division or judge: 
The settlement of issues, except by consent: 
Discovery, whether of documents or other- 
wise, and inspection, except by consent: 
Appeals from district registrars: 
Interpleader other than such matters arlsitig 
in interpleader as relate to practice only, 
except by consent: 
Prohibitions: 

Injunctions and other orders under sub-sec* 
tion 8 of section 25 of the act, or under 
Order LII., rules 1, 2, and 3 respectively! 
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Awarding of costs, other than the costs of 

any proceeding before such master: 
Reviewing taxation of costs: 
Charging orders on stock funds, annuities, 
or share of dividends or annual produce 
thereof: 
Acknowledgments of married women. 
Ord. LIV. r. 2a.— Rule 19 of June, 1876.] 
The authority and jurisdiction of the district 
registrar, or of a master of the Queen's Bench, 
Common Pleas, or Exchequer Divisions, shall 
not extend to granting leave for service out of 
the jurisdiction of a writ of summons or of 
notice of a writ of summons. 

The masters had, by yirtno of the Reguhs Generates of 
Michaelmas Term, 18C7, made in pnrsaance of the 30 & 31 
Vict. c. 68, the Judges Chambers (Despateh of Business) 
Act, substantially the same powers before the passing of the 
Judicature Act. There are, however, several things the 
masters may now do by consent, which before they were 
unable to do. 

Ord. LIV. r. 3.] If any matter appears to Master may 
the master proper for the decision of a judge fo/directions^ 
the master may refer the same to a judge, and 
the judge may either dispose of the matter or 
refer the same back to the master with such 
directions as he may think fit. 

Ord. LIV. r. 4.] Any person affected by Appeal from 
any order or decision of a master may appeal "^^^^^'^ <^rder. 
therefrom to a judge at chambers. Such appeal 
shall be by summons, within four days after 
the decision complained of, or such further 
time as may be allowed by a judge or master. 
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Summons. The form of finmrnons is:— To show canse why (on appeal 

from Master A. B.) ; then follow the words of the summons 

adjudicated upon hy the master. 
Materials. The application is usually determined by the judge upon 

the same materials used before the master; but as every 
Fresh aflSdavita appeal is now a rehearing, held by Quain, J., that fresh 
may be used, affidavits may be used and fresh facts gone into; L. T., J. C. 

160. 
This ruling has been held by other judges and confirmed 

by the court. 
To vary or re- To vaiy or rescind the order of a master, may be heard 
scind master's before the same master in the first instance, and in such cases 
®^* is generally heard upon fresh materials. 

Appeal from Ord. LI V. r. 6.] An appeal from a master's 

master no stay. -!•• rni_ i. r j* i 

^ decision shall be no stay oi proceedings imless 

so ordered by a judge or master. 
Time of ap- Ord. LI V. r. 6.] In the Queen's Bench, 

mc^ion to dis- Common Pleas and Exchequer Division every 
charge order, appeal to the court from any decision at cham- 
bers shall be by motion, and shall be made 
within eight days after the decision appealed 
against. 

Notice to pro- Care must be taken that the afiidavits are forwarded to 

dnce affidavits the court, by giving notice to the judge's clerk, or in case 

used, required ^^- \is,yQ been forwarded by him to the rule office, notice 
to be m court. , xi. , , j. .r, i 

to the clerk of the rules. 

Proceedings at The proceedings at chambers are of two kinds:— 1. Ex 
chambers. p^^^^ ^^ g. By summons. 

Ex ^arte Ex parte applications are invariably made upon affidavits 

applications. ^Y^^^^ ^ovX^ be left with the judges' clerk, who will place 

them before the judge or master. They will be ready for 
delivery soon after the arrival of the judge on the following 
day. 

Every affidavit used must be properly indorsed and must 
state the nature of the application upon the outside. 

If the application is of an urgent nature it may be made 
at once, and, if desired, by counsel. 



PRACTICE AT JUDGES* CHAMBERS. ? 

All Bnmmonses are issued by the clerk in the name of a Snmmons, how 
jadge. They should be properly entitled in the cause, and issued, 
the time and place of their return must be clearly indicated. Title. 

The date of its issue ought to appear upon the face of it. Date. 

They are in most instances made returnable the following When return- 
morning, at eleven o'clock. a^^o- 

A summons should express in full the terms of the order Contents, 
sought, so that a mere marked consent may entitle the appli- 
cant to all he wants. For in such a case the order is in form 
the a£Srmative of the summons. It is in the nature of a 
rule nisi, so far as it is the means of bringing the opposite 
party as it were before the court, and so far as it operates to 
stay his proceedings, but is a stay only from the hour at When a stay, 
which it is made returnable and then only when it is part of 
the application (why in the meantime all further proceedings 
should not be stayed), unless where the applicant has to take 
the next step, when a stay is necessarily implied. 

A copy must be served on the solicitor for the opposite Service, 
party by leaving the same at his office before seven o'clock 
in the evening or two o'clock on Saturdays. 

Ord. IV. r. 1.] The solicitor of a plaintiff Address for 
suing by a solicitor shall indorse upon every ^^j^^^f^^ 
writ of summons and notice in lieu of service solicitor, 
of a writ of summons the address of the plain- 
tiff, and also his o^vn name or firm and place 
of business, and also, if his place of business 
shall be more than three miles from Temple 
Bar, another proper place, to be called his 
address for service, which shall not be more 
than three miles from Temple Bar, where 
writs, notices, petitions, orders, summonses, 
warrants, and other documents, proceedings, 
and written communications may be left for 
him. And where any such solicitor is only 
agent of another solicitor, he shall add to his 
own name or firm and place of business the 
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Address for 
sernce of 
plaintiff in 
person. 



Address for 
service of de- 
fendant's 
solicitor. 



Address for 
service of de- 
fendant in 
person. 



name or firm and place of business of the prin« 
cipal solicitor. 

Ord. IV. r. 2.] A plaintiff suing in person 
shall indorse upon every writ of summons and 
notice in lieu of service of a writ of summons 
his place of residence and occupation^ and also^ 
if his place of residence shall be more than 
three miles from Temple Bar, another proper 
place, to be called his address for service, which 
shall not be more than three miles fi:om Temple 
Bar, where writs, notices, petitions, orders, 
summonses, warrants, and other documents, 
proceedings, and written communications, may 
be left for him. 

\_The above two rules are to apply to all 
cases in which the writ of summons is issued 
out of the London office,"] 

Ord, XII. r. 7.] The solicitor of a defen- 
dant appearing by a solicitor shall state in such 
memorandum his place of business, and, if the 
appearance is entered in the London oflSce, a 
place, to be called his address for service, which 
shall not be more than three miles from Temple 
Bar; and if the appearance is entered in a dis- 
trict registry, a place, to be called his address 
for service, which shall be within the district. 

Ord, XII. r, 8.] A defendant appearing 
in person shall state in such memorandum his 
address, and, if the appearance is entered in 
the London office, a place, to be called his 
address for service, which shall not be more 
than three miles from Temple Bar; and if the 



PRACTICE AT JUDGES' CHAMBERS. {) 

appearance is entered in a district registry, a 
place, to be called his address for service, which 
shall be within the district. 

By the rules of the Court of Common Fleas at Lancaster, Hours for 
the jurisdiction of which court is now transferred to the service of 
High Court, the copy summons has to he served before five ?Ji™™oj?» 
o'clock. This rule is still in force, but applies only to service 
within the district of the registry of Preston, Liverpool and 
Manchester. 

The solicitor issuing the summons must attend punctually Attendance in 
at the hour of the return, and wait half-an-hour for his support of 
opponent; and if he fails to appear, an affidavit of service summons, 
aud attendance must be prepared, upon which an ex parte 
application is made to the judge or master, according to its 
nature, who will in most cases grant the order sought. 
The affidavit must state : — 
That the copy summons was served at the office of Affidavit of 
(plaintiff's or defendant's) solicitor, or address for service and 
service before seven o'clock (or on Saturday two attendance, 
o'clock). 
That deponent attended at the chambers of the Honour- 
able Mr. Justice (judge in whose name the 

summons is issued) at eleven o'clock, and waited half- 
an-hour, and that no one attended on behalf of the 
(plaintiff or defendant). 
If the solicitor fails to attend in support of the summons, Kon-attend- 
and his opponent attends, the summons drops, and the soli- c^ce in support 
citor summoned can then take out a summons, to show cause summons, 
why he should not be paid the costs of attendance on sum- Summons for 
mons for, &c. and of this application. «^« olf^i?^ ^ 



non-attend- 
ance. 



Special Allowances^ Aug. 1875, r. 11.] As 
to attendances at the judges' chambers, where by 
reason of the non-attendance of any party (and 
it is not considered expedient to proceed ex 
parte\ or where by reason of the neglect of any 
party in not being prepared with any proper 

b5 
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evidence, account, or other proceeding, the at- 
tendance is adjourned without any useful pro- 
gress being made, the judge may order such an 
amount of costs (if any) as he shall think rea- 
sonable to be paid to the party attending by the 
party so absent or neglectful, or by his solicitor 
personally; and the party so absent or neglect- 
ful is not to be allowed any fee as against any 
other party, or any estate or fund in which any 
other party is interested. 

Copy of affida- If an affidavit is to be nsed in support of the rammons, a 
vit in support copy is required to be first given to the party called on to 
to other^aide *^°^ cause. Copies of the affidavits in reply are frequently 

given as a matter of courtesy, but not as a matter of right. 
Ad j oumment By order of the j udge, for fresh materials, or by the consent 
of summons. of both parties, a summons can stand over till another day, and 

this will bind, so far as to continue the stay of proceedings, 
until that day (Sarjeant y. Bronm, 2 Dowl. N. S. 986); and 
if the party called on to show cause does not then attend, the 
applicant is entitled to an order, upon an affidavit of the 
facts, and of the non-attendance at and for half-an-hour after 
the adjourned time, whilst if the applicant does not attend 
no order can be made (Holt v. Forahall, 3 C. L. B, 155 ; 
3 W. B. 107). If both attend, and there be no judge at 
chambers, the summons stands adjourned of itself. 

Ord. LIII. r. 6.] If on the hearing of a 
motion or other application the court or judge 
shall be of opinion that any person to whom 
notice has not been given ought to have or to 
have had such notice, the court or judge may 
either dismiss the motion or application, or 
adjourn the hearing thereof, in order that such 
notice may be given, upon such terms, if any, 
as the court or judge may think fit ta impose. 
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Ord. LIII, r. 6.] The hearing of any 
motion or application majirom time to time 
be adjourned upon such terms, if any, as the 
com-t or judge shall think fit. 

Summonses can be attended by connsel. Attendance hj 

Notice of the intention so to attend mnst be giren to the connsel. 
opposite side, by endorsing npon the copy snmmons *< We Notice of in- 
shall attend this summons by counsel/' or by a notice sent teQ^<>Q* 
afterwards from either party. 

Summonses so attended are heard at an hour fixed by the Hour of at- 
judge in attendance (generally half-past twelve), and the tendance, 
return is thus delayed till the time fixed. 

The judge endorses upon the back of the snmmons his Judge's en- 
order, together with directions as to costs. He will also dorsement. 
certify for counsel, upon request, in cases which he thinks Certificate for 
justifies their attendance. counsel. 

The latter certificate is simply a direction to the master 
in taxing the costs. 

Special Allowances y Aug. 1875, r. 14.] As Costs of conn- 
to counsel attending at judges' chambers, no ^^' 
costs thereof shall in any case be allowed, unless 
the judge certifies it to be a proper case for 
counsel to attend. 

The judges' endorsement on the back of the snmmons is Judge's order, 
simply a direction to his clerk, who will draw up the order in 
proper form, a copy of which must be served npon the oppo- Service of 
site side, or it will be treated as abandoned. order. 

The party in whose favour the order is made has the Carriage of 
carriage thereof, and the judge generally hands the snmmons order, 
to him to draw up. 

The same practice applies to masters ; their orders are 
drawn up by the judges' clerks, in the master's name. 

In important matters additional costs may be allowed. 

Special Allowances^ Aug. 12, 1875, r. 10.] Increased costs 
As to attendances at the judges' chambers, ^^' *"^''^"''^- 
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where, from the length of the attendance, or 
from the difficulty of the case, the judge or 
master shall think the highest of the above fees* 
an insufficient remuneration for the services per- 
formed, or where the preparation of the case or 
matter to lay it before the judge or master in 
chambers, or on a summons, shall have required 
skill and labour for which no fee has been al- 
lowed, the judge or master may allow such fee 
in lieu of the fee of 1/. 1*. above provided,* not 
exceeding 21, 2^., or where the higher scale is 
applicable 3/. 3^., or in proceedings to wind up 
a company 51. 5s.y as in his discretion he may 
think fit; and where the preparation of the case 
or matter to lay it before a judge at chambers 
on a summons shall have required and received 
from the solicitor such extraordinary skill and 
labour as materially to conduce to the satis- 
factory and speedy disposal of the business, and 
therefore shall appear to the judge to deserve 
higher remuneration than the ordinary fees, the 
judge may allow to the solicitor, by a memo- 
randum in writing expressly made for that 
purpose and signed by the judge, specifying dis- 
tinctly the grounds of such allowance, such fee, 
not exceeding 10 guineas, as in his discretion 
he may think fit,* instead of the above fees of 
21. 2s. ^ SI. 3^., and 51. 5s. 
Attendance of Special Allowances, Aug. 12, 1875, r. 21,] 

* On a snmmons at judges' chambers, 6*. 8^.; or, accord- 
ing to circumstances, not to exceed \l. \8. Rules of Supreme 
Court (Costs), 12th August, 1876. 
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Where any party appears upon any application party not in- 
or proceeding in court or at chambers, in which *''^^^- 
he is not interested, or upon which, according 
to the practice of the court, he ought not to 
attend, he is not to be allowed any costs of such 
appearance unless the court or judge shall ex- 
pressly direct such costs to be allowed. 



( 14 ) 



THE 



DISTEICT REGISTEIES. 



Her Majesty 
may estobliah 
district regis- 
tries in the 
conntiy for 
the Snpreme 
Ck)art. 



The establishment of district registries enables all pro- 
ceedings in an action to be carried on in the country, thns 
saying the expense of employing agents, — a necessity when 
eyerything had to be done in London. 

The Judicature Act commences the subject with sect. 60, 
which makes it lawful for the Privy Council to establish 
district registries in different parts of the country. 

36 §• 37 Vict. c. 66, s. 60.] And whereas it 
is expedient to facilitate the prosecution in 
country districts of such proceedings as may 
be more speedily, cheaply, and conveniently 
carried on therein, it shall be lawful for her 
Majesty, by order in council, from time to time 
to direct that there shall be district registrars 
in such places as shall be in such order men- 
tioned for districts to be thereby defined, from 
which writs of summons for the commencement 
of actions in the High Court of Justice may bo 
issued, and in which such proceedings may be 
taken and recorded as are hereinafter men- 
tioned; and her Majesty may thereby appoint 
that any registrar of any county comi;, or any 
registrar or prothonotary or district protho- 
notary of any local court whose jurisdiction is 
hereby transferred to the said High Court of 
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Justice, or from which an appeal is hereby 
given to the said Court of Appeal, or any 
person who, having been a district registrar of 
the Court of Probate, or of the Admiralty 
Court, shall under this act become and be 
a district registrar of the said High Court of 
Justice, or who shall hereafter be appointed 
such district registrar, shaU and may be a 
district registrar of the said High Court for the 
purpose of issuing such writs as aforesaid, and 
11, «.* prJLdbg, U^ before hiM ,. 
are hereinafter mentioned. This section shall 
come into operation immediately upon the 
passing of this act. 

The following amendment to this section was made hj the 
Amendment Act of 1875 : — 

38 §• 39 Vict c. 77, s. 13.] Whereas by Amendment of 
sect. 60 of the principal act it is provided that sV^yi^t ^l % 
for the purpose of facilitating the prosecution as to district 
in country districts of legal proceedings, it shall ^^^ "^"^ 
be lawful for her Majesty by order in council 
from time to time to direct that there shall be 
district registrars in such places as shaU be in 
such order mentioned for districts to be there- 
by defined; and whereas it is expedient to 
amend the said section, be it therefore enacted 
that — 

Where any such order has been made, two 
persons may, if required, be appointed to per- 
form the duties of district registrar in any 
district named in the order, and such persons 
shall be deemed to be joint district registrars. 
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and shall perform the said duties in such 
manner as may from time to time be directed 
by the said order, or any order in coimcil 
amending the same. 

Moreover the registrar of any inferior court 
of record having jurisdiction in any part of any 
district defined by such order (other than a 
county court) shall, if appointed by her Majesty, 
be qualified to be a district registrar for the 
said district or for any and such part thereof 
as may be directed by such order or any order 
amending the same. 

Every district registrar shall be deemed to 
be an officer of the Supreme Court, and be 
subject accordingly to the jurisdiction of such 
court, and of the divisions thereof. 



List of district On the 12tli of August, 18 


75, district registnes i 


registries. blisbed at Manchester, laverpool, Preston, Durhan 


following places :— 




Bangor. 


Chester. 


Bamsley. 


Colchester. 


Barnstaple. 


Derby. 


Bedford. 


Dewsbury. 


Birkenhead. 


Dover. 


Birmingham. 


Dorchester. 


Boston. 


Dudley. 


Bradford. 


East Stonehonse. 


Bridgewater. 


Exeter. 


Brighton. 


Gloucester. 


Bristol. 


Great Grimsby. 


Bury St. Edmunds. 


Great Yarmouth. 


Cambridge. 


Halifax. 


CardiflF. 


Hanley. 


Carlisle. 


Hartlepool. 


Carmarthen. 


Hereford. 


' Cheltenham. 


Hnddersfield. 
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Ipswich. 


Poole. 


Eingston-on-Hall. 


Portsmouth. 


King's Lynn, 


Ramsgate. 


Leeds. 


Kochester. 


Leicester. 


Sheffield. 


Lincoln. 


Shrewsbury. 


Lowestoft. 


Southampton. 


Maidstone. 


Stockton-on-Tccs. 


Newcastle-upon-Tyne, 


Sunderland. 


Newport, Monmonth. 


Swansea. 


Newport, Isle of Wight 


Truro. 


Newtown. 


Totnes. 


Northampton. 


Wakefield. 


Norwich. 


Walsall. 


Nottingham. 


Whitehaven. 


Oxford. 


Wolverhampton. 


Pembroke Docks. 


Worcester. 


Peterborough. 


York. 



36 §• 37 Vict c. 66, «. 61.] In every such Seals of dis- 
district registry such seal shaU be used as the *"'* ^epstrics. 
Lord Chancellor shall from time1;o time, either 
before or after the time fixed for the com- 
mencement of this act, direct, which seal shall 
be impressed on every writ and other docu- 
ment issued out of or filed in such district 
registry, and all such ^vrits and documents, 
and all exemplifications and copies thereof, 
purporting to be sealed with the seal of any 
such district registry, shaU in aU parts of the 
United Kingdom be received in evidence with- 
out further proof th^eof. 

36 §• 37 Vict. c. 66, s. 62.] All such Powers of dis- 
district registrars shall have power to ad- ^"ct registrars, 
minister oaths and perform such other duties 
in respect of any proceedings pending in the 
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said High Court of Justice or in the said 
Court of Appeal as may be assigned to them 
from time to time by rules of court, or by any 
special order of the court. 

Sect. 63, relating to feea to be taken, stands repealed. 

Proceedings to 36 §• 37 Vict. c. 66, 8. 64.] Subject to the 
Lric? re^s- rules of court in force for the time being, writs 
tries. of summons for the commencement of actions 

in the High Court of Justice shall be issued 
by the district registrars when thereunto re- 
quired ; and unless any order to the contrary 
shall be made by the High Court of Justice, 
or by any judge thereof, all such further pro- 
ceedings, including proceedings for the arrest 
or detention of a ship, her tackle, apparel, 
furniture, cargo or freight, as may and ought 
to be taken by the respective parties to such 
action in the said High Court down to and 
including entry for trial, or (if the plaintiff is 
entitled to sign final judgment or to obtain an 
order for an account by reason of the non- 
appearance of the defendant) down to and iji- 
cluding final judgment, or an order for an 
account, may be taken before the district regis- 
trar, and recorded in the district registry, in 
such manner as may be prescribed by rules of 
court ; and all such other proceedings in any 
such action as may be prescribed by rules of 
court shall be taken and if necessary may be 
recorded in the same district registry. 
Power for 36 §• 37 Vict. c. 66, 8. 65.1 Any party to 

CourttoremoTO ^ ¥ a, ¥ 
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an action in which a writ of summons shall f'^®^^??'. 
have been issued from any such district registry registriea. 
shall be at liberty at any time to apply, in such 
manner as shall be prescribed by rules of court, 
to the said High Court, or to a judge in 
chambers of the division of the said High 
Court to which the action may be assigned, 
to remove the proceedings from such district 
registry into the proper office of the said High 
Court ; and the court or judge may, if it be 
thought fit, grant such application, and in such 
case the proceedings and such original docu- 
ments, if any, as may be filed therein shall 
upon receipt of such order be transmitted by 
the district registrar to the proper office of the 
said High Court, and the said action shall 
thenceforth proceed in the said High Court in 
the same manner as if it had been originally 
commenced by a writ of summons issued out 
of the proper oflSce in London ; or the court 
or judge, if it be thought right, may thereupon 
direct that the proceedings may continue to be 
taken in such district registry. 

36 Sf 37 Vict. c. 66, s. 66.] It shall be Acconnta and 
lawful for the court, or any judge of the divi- KSJd to 
sion to which any cause or matter pending in <3istrict regis- 

. . . . trars. 

the said High Court is assigned, if it shall be 
thought fit, to order that any books or docu- 
ments may be produced, or any accounts taken 
or inquiries made, in the office of or by any 
such district registear as aforesaid ; and in any 
such case the district registrar shall proceed to 
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cany all such directions into effect in the 
manner prescribed ; and in any cagib in which 
any such accounts or inquiries shaU have been 
directed to be taken or made by any district 
registrar^ the report in writing of such district 
registrar as to the result of such accounts or 
inquiries may be acted upon by the courts as 
to the court shall seem fit. 

The jndge at chftmbers sits as a jadge of each division. 
The following orders and rules are specifically applied to 
district registries:— 

Ord. LXI. r. 4a. — Rule 15 of December, 
1875.] The offices of each district registrar 
of the High Court of Justice shall be open on 
every day and hour in the year on which the 
offices of the registrar of the county court of 
the place in which the district registry is 
situate are required to be kept open. 
Plaintiff may Ord. V. r. 1.] In any action other than a 
of^an/registry. Probate action, the plaintiff, wherever resident, 

may issue a writ of summons out of the registry 
of any district. 
Plaintiff's Ord. IV. r. 3a. — Rule 3 of February, 

1876.] In aU cases where a writ of summons 
is issued out of a district registry the solicitor 
shall give on the writ the address of the 
plaintiff, and his own name or firm and his 
place of business, which shall, if his place of 
business be within the district of the registry, 
be an address for service, and if such place be 
not within the district, he shall add an address 
for service within the district, and where the 



address for 
service. 
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defendant does not reside within the district, 
he shall add a further address for service, which 
shall not be more than three miles from Temple 
Bar ; and where the solicitor issuing the writ 
is only agent of another solicitor, he shall add 
to his own name or firm and place of business 
the name or firm and place of business of the 
principal solicitor. Where the plaintiff sues 
in person, he shall give on the writ his place 
of residence and occupation, which shall, if his 
place of residence be within the district, be an 
address for service, and if such place be not 
within the district, he shaU add an address for 
service within the district; and where the 
defendant does not reside within the district, 
he shaU add a further address for service, 
which shall not be more than three miles firom 
Temple Bar. 

A writ under the Bills of Exchange Act may be issned 
from a district registry. (^Oger y. Bradnuniy 45 L. J. 273.) 

Ord. V. r. 2.] In all cases where a defendant 
neither resides nor carries on business within 
the district out of the registry whereof a writ 
of summons is issued, there shall be a statement 
on the face of the writ of summons that such 
defendant may cause an appearance to be entered 
at his option either at the district registry or the 
London office, or a statement to the like effect. 

Ord. V. r, 3.] In all cases where a de- 
fendant resides or carries on business within 
the district, and a writ of summons is issued 
out of the district registry, there shall be a 
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When appear- 
ance to be 
entered in dis- 
trict registxy. 



Defendant 
residing ont 
of the district 



If appearance 
in London, 
action to 
proceed in 
London. 



statement on the face of the writ of summons 
that the defendant do cause an appearance to 
be entered at the district registry, or to the 
like e£fect. 

Ord. XII. r. 2.] If any defendant to a writ 
issued in a district registry resides or carries on 
business within the district, he shall appear in 
the district registry. 

Ord. XII. r. 3.] If any defendant neither 

resides nor carries on business in the district, 

he may appear either in the district registry or 

in London. 

By this rule defendant has the option of selecting where 
he will enter an appearance. 

Ord. XII. r. 4.] If a sole defendant appears, 
or all the defendants appear, in the district 
registry, or if all the defendants who appear 
.p%J in ih« ai^tric. »gi*7 «.d 4e Se» 
make default in appearance, then, subject to 
the power of removal hereinafter provided, the 
action shall proceed in the district registry. 

It is to be observed that this is an imperatiye rule. 

Ord. XII. r. 6.] If the defendant appears, 
or any of the defendants appear, in London, the 
action shall proceed in London; provided that 
if the court or a judge shall be satisfied that the 
defendant appearing in London is a merely 
formal defendant, or has no substantial cause to 
interfere in the conduct of the action, such court 
or judge may order that the action may proceed 
in the district registey, notwithstanding such 
appearance in London. 
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Ord. XII. r. 6^ as substituted by Rule 5 Notice to 
of February, 1876.] A defendant shaU enter Jp^^cl 
his appearance to a writ of summons by de- 
livering to the proper officer a memorandum 
in writing, dated on the day of delivering the 
same, and containing the name of the de- 
fendant's solicitor, or stating that the defendant 
defends in person. 

A defendant who appears elsewhere than 
where the writ is issued, shall on the same day 
give notice of his appearance to the plaintiff's 
solicitor, or to the plaintiff himself if he sues in 
person, either by notice in writing served in the 
ordinarY way at the address for service within 
the dis4t of the district registry, or by prepaid 
letter directed to such address, and posted on 
that day in due course of post. 

Notice of appearance given to London agent of plaintiff *s 
solicitor held sufficient. (^Johnson v. Whitehead, L. T., J. C. 
192.) 

See address for service of defendants (p. 9). 

Ord. XIII. r. 5a, — Rule 7 of December, Judgment for 
1875.] Where a defendant fails to appear to a p/^ance?^" 
writ of summons issued out of a district registry, 
and the defendant had the option of entering an 
appearance either in the district registry or in 
the London office, judgment for want of appear- 
ance shall not be entered by the plaintiff until 
after such time as a letter posted in London on 
the previous evening, in due time for delivery 
to him on the following morning, ought, in due 
course of post, to have reached him. 
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Ord. XXXV. r. 1, as substituted by Rule 
12 ofJunCi 1876.] Where an action proceeds 
in the district registry^ all proceedings^ except 
where by any of the rules of the Supreme Court 
it is otherwise provided, or the court or a judge 
shall otherwise order, shall be taken in the district 
registry, down to and including final judgment; 
and every final judgment, and every order for an 
account by reason of the default of the defendant 
or by consent, shall be entered in the district 
registry in the proper book, in the same manner 
as a like judgment or order in an action pro- 
' cecding in London would be entered in London. 

Where the writ of summons is issued out of 
a district registry, and the plaintiff is entitled 
to enter interlocutory judgment under Ord. 
XIII. r. 6, or where the action proceeds in 
the district registry, and the plaintiff is en- 
titled to enter interlocutory judgment under 
Ord. XXIX. r. 4 or 5, in either case such 
interlocutory judgment, and when damages 
shall have been assessed, final judgment shall 
be entered in the district registry, unless the 
court or judge shall otherwise order. 

Where an action proceeds in the district 
registry, final judgment shall be entered in 
such registry, unless the judge at the trial or 
the court or a judge shall otherwise order. 

Actions in the Queen's Bench, Common 
Pleas, and Exchequer Divisions shall be entered 
for trial with the associates and not in the dis*- 
trict registries. 
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Ord, XIX. r. 29.] Where an action pro- 
ceeds in a district registiy all pleadings and 
other documents required to be filed shall be 
filed in the district registry. 

Ord. XXXV. r. 2.] Subject to the fore- Judgment to 
going rules, where an action proceeds in the L^ndoo?^ "* 
district registry the judgment and all such 
orders therein as require to be entered, except 
orders made by the district registrar under the 
authority and jurisdiction vested in him under 
these rules, shall be entered in London, and an 
office copy of every judgment and order so 
entered . shall be transmitted to the district 
registry to be filed with the proceedings in the 
action. 

Ord. XXXV. r. 3.] Where an action 
proceeds in the district registry aU writs of 
execution for enforcing any judgment or order 
therein shall issue fi'om the district registry, 
unless the court or a judge shall otherwise 
direct. Where final judgment is entered in 
the district registry costs shall be taxed in such 
registry unless the court or a judge shall other- 
wise order. 

Ord. XXXV. r. 4.] Where an action District regis- 
prooeeds in the district registry the district ^n^^wer 
registrar may exercise all such authority and to a master, 
jurisdiction in respect of the action as may be 
exercised by a judge at chambers, except such 
as by these rules a master of the Queen's Bench, 
Common Pleas or Exchequer Divisions is pre- 
cluded fi*om exercising. 

C.P. c 
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It is donbtfnl whether this rule refers to the district 
registrars (prothonotaries) of Manchester, Liverpool, Preston 
and Dnrham, who by sect. 78 of the act of 1873 retain the 
same power and authority thej previously possessed. 

By this rule it will be seen that all proceedings that can be 
taken before a master at chambers can be taken also before 
a district registrar. The same rnles and the same practice 
prevails, and where anything hereafter is indicated as being 
done before a master it is to be taken that the same can be 
done before a district registrar, and reference is directed as 
to particular proceedings under their respective titles. 

Ord. XXXV. r. 5.] Every application to 
a district registrar shaU be made in the same 
manner in which applications at chambers are 
directed to be made by these rules. 

By summons. Before the passing of this act, the masters, 
whose powers at chambers were regulated by B. G., M. T. 
1867, could not issue a summons, neither do they in fact 
now, but as Ord. LIY. gives to them the same power as 
a judge at chambers, with certain exceptions, the issuing 
of summonses not being one, it would appear they have the 
power although not exercising it. It is to be observed that 
Ord. LTV. is taken with some variations from the B. G., M. T. 
1867, which if still in operation would prevent masters, and 
consequently district registrars, from issuing ordinary sum- 
monses, because their powers are given to them under the 
same rules, and with the same authority as the masters; but 
as sect. 33, sub-sect. 2, of the Act of 1875, repeals enactments 
inconsistent with these acts, and the rules of Michaelmas 
Term, 1867, being made in pursuance of an enactment, it 
would seem that these rules are obsolete. 

District regis- Ord, XXXV. r. 6.] If any matter appears 
trar may refer ^ ^^ district registrar proper for the decision 

of a judge, the registrar may refer the same to 
a judge, and the judge may either dispose of 
the matter or refer the same back to the registrar 
with such directions as he may think fit. 
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Ord, XXXV. r. 7.] ' Any person affected Appeal from 
by any order or decision of a district registrar J^^' "*^^ 
may appeal to a judge. Such appeal may be 
made notwithstanding that the order or decision 
was in respect of a proceeding or matter as to 
which the district registrar had jurisdiction 
only by consent. Such appeal shall be by 
summons within four days after the decision 
complained of, or such further time as may be 
allowed by a judge or the registrar. 

There is no appeal from the decision of a master on a 
matter heard by him bj consent. 

Ord. XXXV. r. 8.] An appeal from a Appeal no stay 
district registrar shall be no stay of proceedings '""«*» ordered, 
unless so ordered by a judge or the registrar. 

The three preceding mles are similar to rnles 8, 4 and 5 
of Ord. LIV., relating to appeals from masters; and for the 
mode of proceeding, refer to them, p. 5. 

Ord. XXXV. r. 9.] Every district regis- District regis- 
trar and other officer of a district registry shaU ^^^^l^ 
be subject to the orders and directions of the the conrt 
court or a judge as fiilly as any other officer of 
the court, and every proceeding in a district 
registry shall be subject to the control of the 
court or a judge, as fully as a like proceeding 
in London. 

Ord. XXXV. r. 10.] Every reference to 
a judge by or appeal to a judge froni a district 
registrar in any action in the Chancery Divi- 
sion shall be to the judge to whom the action 
is assigned. 

C2 
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Defendant 
maj remore 
action from 
district regis- 
try in certain 
cases as of 
right. 



Ord. XXXV. r. 11.] In any action which 

would, under the foregoing rules, proceed in the 

district registry, any defendant may remove the 

action &om the district registry as of right in 

the cases, and within the times, following: — 

. Where the writ is specially indorsed under 

Ord. III. r. 6, and the plaintiff does not 

within four days after the appearance ot 

such defendant give notice of an application 

for an order against him under Ord. XIV., 

then such defendant may remove the action 

as of right at anytime after the expiration 

of such four days, and before delivering a 

defence, and before the expiration of the 

time for doing so : - 

Where the writ is specially indorsed, and 

the plaintiff has made such application as 

in the last paragraph mentioned, and the 

defendant has obtained leave to defend in 

manner provided by Ord. XIV., then such 

defendant may remove the action as of 

right at any time aft«r the order giving 

him leave to defend, and before delivering 

a defence, and before the expi||,tion of the 

time for doing so : 

Where the writ is not specially indorsed any 

defendant may remove the action as of 

right at any time after appearance, and 

before delivering a defence, and before the 

expiration of the time for doing so. 

Ord. XXXV. r. 11a. — Rule 10 of August, 

1875.] In an Admiralty action in rem, any 
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person who may have duly intervened and 
appeared may remove an action from a district 
registry as of right. 

Ord. XXXV. r. 12.] Any defendant de- Notice of desire 
sirous to remove an action as of right under i^ctbnto'be 
the last preceding rule may do so by serving given, 
upon the other parties to the action^ and de- 
Uvering to the ^strict registrar, a notice, signed 
by l^imself or his solicitor, to the effect that he 
desires the action to be removed to London, 
a^d the action shall be removed accordingly: 
Provided, that if the court or a judge shall be 
satisfied that the defendant giving such notice 
is a merely formal defendant, or has no sub- 
stantial cause to interfere in the conduct of the 
action, such court or judge may order that the 
action may proceed in the district registry not- 
withstanding such notice. 

The last preceding rule refers to rale 11. 

Ord. XXXV. r. 13.] In any case not Application to 
provided for by the last two preceding rules, ^^nce'of 
any party to an action proceeding in a district either party. 
registry may apply to the court or a judge, or 
to the district registrar, for an order to remove 
the action firom the district registry to London, 
and such court, judge, or registrar, may make 
an order accordingly, if satisfied that there is 
sufficient reason for doing so, upon such terms, 
if any, as shall seem just. 

Any party to an action proceeding in London 
may apply to the court or a judge for an order 
to remove the action firom London to any district 
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registry^ and such court or judge may make an 
order accordingly^ if satisfied that there is suffi- 
cient reason for doing so^ upon such terms^ if 
any^ as shall seem just. 

The application mnst be by Bummons. 

Under this role an application can be made at chambers to 
remove an action from London to a district registry. See 
sect. 65, p. is. 

District regis- Ord. XXXV. r. 14.] Whenever any pro- 
mit documents, feedings are removed from the district registry 
to London, the district registrar shall transmit 
to the proper officer of the High Court of Jus- 
tice all original documents (if any) filed in the 
district registry, and a copy of aQ entries in the 
books of the district registry of the proceedings 
in the action. 
District regis- Ord. XXXV. r. 15 — {Rule 11, August ^ 
for^xnonm '^"^ 1875).] Every district registrar shall account 
received by for and pay over to the Treasury all moneys 
paid into court at the registry of which he is re- 
gistrar, in such manner and at such times as may 
be from time to time directed by the Treasury. 
Special Allowances^ Aug. 1875, r. 34.] 
When a writ of summons for the commence- 
ment of an action shall be issued from a dis- 
trict, and when an action proceeds in a district 
registry, all fees and allowances, and rules and 
directions relating to costs, which would be 
applicable to such proceeding if the writ of 
summons were issued in London, and if the 
action proceeded in London, shall apply to 
such writ of summons issued from and other 
proceedings in the district registry. 
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PRACTICE GENERALLY. 



Affidavits. 

As affidavits are required in almost every proceeding, it 
seems fitting that some general observations should, in the 
first place, be made respecting them. 

Forms of affidavits for particular purposes will be found 
under their respective titles. 

Ord, XXXVII. r. 2.] Upon any motion^ Deponent may 
petition^ or summons evidence maybe given by ^^^^^ 
affidavit ; but the court or a judge may, on the 
application of either party, order the attendance 
for cross^xamination of the person maJdng any 
such affidavit. 

Every affidavit used at chambers must be divided into Must be di- 
paragraphs, each paragraph numbered consecutively and as ^ided mto 
nearly as may be confined to a distinct portion of the sub- P*^*&™P 
ject. 

They must, as a general rule, be entitled in the cause, and 
all statements contained therein must be clear and unam- 
biguous, and in the first person. 

Ord. XXXVII. r. 3.] Affidavits shaU be 
confined to such facts as the witness is able of 
his own knowledge to prove, except on inter- 
locutory motions, on which statements as to his 
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AFFIDAVITS. 



Name, &c. of 
deponent. 



Jurats. 



Marksman. 



Foreigner. 



belief, mth the grounds thereof, may be ad- 
mitted. The costs of every aiBdavit which shall 
mmecessarily set forth matters of hearsay, or 
argumentative matter, or copies of or extracts 
from documents, shall be paid by the party 
filing the same. 

The name in full, together with the address and occupation 
of the deponent, must be inserted ; and if either of these be 
omitted, the affidavit will be irregular, unless the deponent is 
a party to the cause, when the description " the above-named 
plaintiff" or <' defendant" has been held sufficient. 

Thej can be sworn before any commissioner excepting the 
solicitor in the cause or his clerk. All the judges' clerks are 
commissioners for this purpose. 

Great care must be taken that the jurat is accurately written, 
for by rule 140 of Hilary Term, 1863, "No affidavit shall be 
made use of in any matter depending in court, in the jurat of 
which there shall be any interlineation or erasure." It should 
be written in the left-hand corner of the affidavit. 
The forms of jurat applicable to the judges' chambers are, — 
** Sworn at the judges' chambers, Rolls Gardens, Chancery 

Lane, this day of , 1876, before me." 

If deponent illiterate or a marksman, — 
*' Sworn by the deponent, A. B., at the judges' chambers, 
Bolls Gardens, Chancery Lane, before me this 
day of » 18 , the affidavit having been first 

read in my presence to the said A. B., who seemed 
perfectly to understand the same, and also wrote his 
mark (or signature) in my presence." 
If a foreigner, — 

*' This affidavit was read over and explained to the depo- 
nent, A. B., in the language by C. D., of , 
the said C. D. being first duly sworn before me truly 
and faithfully to interpret the same and the oath to 
be administered to the said deponent thereon; and the 
said deponent was afterwards, by the interpretation 
of the said C. D., sworn to the truth thereof at the 
judges' chambers. Rolls Gardens, Chancery Lane, 
this day of > 18 > before me." 
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Special AllowanceSy Aug. 12, 1875, r. 4.] 
As to affidavits, when there are several depo* 
nents to be sworn, or it is necessary for the 
purpose of an affidavit being sworn to go to a 
distance, or to employ an agent, such reason- 
able allowance may be made as the taxing 
officer in his discretion may think fit. 

Docnments referred to in an afBdavit need not be annexed. Exhibits, 
but when not annexed they must be produced and marked at 
the time of swearing by the commissioner as the document re- 
ferred to in the affidavit of A. B. marked A. sworn on the, &c. 

Ord. LVI. r. 3.] Any affidavit may be 
sworn to either in print or in manuscript, or 
partly in print and partly in manuscript. 

Before being used they must be filed with the clerk in Filing, 
attendance, and must bear the necessary stamp, 2«., for that 
purpose. If a party having used an affidavit without filing 
it, declines after request to do so, the court will compel him, 
and order him to pay the costs of the application. (^Prioe v. 
Hayman, 4 M. & W. 8.) 

If an affidavit or any other document on the files of the To take docu- 
court be required for the purposes of evidence, an order can nients, &c. off 
be obtained ex parte from the master, on the application of 
a solicitor (in ordinary cases without affidavit) that the 
officer be at liberty to take it off the file and deliver it to a 
person named upon the undertaking of the solicitor to return 
it as soon as conveniently may be after the trial, &c. is over, 
and upon filing an office copy in the meanwhile. 

Particular attention is directed to the following rule : — 

Special Allowances, Aug. 12, 1875, r. 18.] Affidavits of 
The court or judge may, at the hearing of any {^gn^h^^^^ 
cause or matter, or upon any application or 
procedure in any cause or matter in court or at 
chambers, and whether the same is objected to 
or not, direct the costs of any pleading, affidavit, 

C6 
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evidence, notice to cross-examine witnesses, 
account, statement, or other proceeding, or any 
part thereof, which is improper, unnecessary, or 
contains unnecessary matter, or is of imneces- 
sary length, to be disallowed, or may direct the 
taxing officer to look into the same and to dis- 
allow the costs thereof, or of such part thereof 
as he shall find to be improper, unnecessary, or 
to contain unnecessary matter, or to be of un- 
necessary length; and in such case the party 
whose costs are so disallowed shall pay the costs 
occasioned to the other parties by such un- 
necessary proceeding, matter, or length ; and 
in any case where such question shall not have 
been raised before and dealt with by the court 
or judge, the taxing officer may look into the 
same (and, as to evidence, although the same 
may be entered as read in any decree or order) 
for the purpose aforesaid, and thereupon the 
same consequences shall ensue as if he had 
been specially directed to do so. 

Office copies. Office copies of affidavits can be had npon application to 
the clerk with whom they have been filed, or at the rale office 
if removed there. 



Applications for Time. 
Master. 



Applications for time are so nnmerons, it is neither prac- 
ticable nor necessary to notice them separately. It is enough 
to point ont the practice in one case which is applicable to all. 

Power of judge Ord. LVII. r. 6.] A court or a judge 
abrid^lime ^^^ ha^YQ power to enlarge or abridge the 
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time appointed by these rules, or fixed by any 
order enlarging time, for doing any act or 
taking any proceeding, upon such terms (if 
any) as the justice of the case may require^ 
and any such enlargement may be ordered 
although the appUcation for the same is not 
made until after the expiration of the time 
appointed or allowed. 

The application is by summons to show caase why (for Summons, 
instance) the defendant should not have a month's time to 
deliver his statement of defence in this action. 

Special Allowances^ Aug. 12, 1875, r. 22.] Costs of appli- 
As to applications to extend the time for taking cation for time, 
any proceeding Kmited by rules of court (sub- 
ject to any special order as to the costs of and 
occasioned by any such application), the costs 
of one application are, without special order, 
to be allowed as costs in the cause or matter, 
but (unless specially ordered) no costs are to be 
allowed of any further application to the party 
making the same as against any other party, 
or any estate or fund in which any other party 
is interested. 

The summons should be taken out before the expiration of 
the time for doing any act or taking any proceeding, but if 
returnable at its expiration, it is in time. 

By Begula Oenerales of Hilary Term, 1863, r. 174. "In 
all cases in which any particular number of days, not ex- 
pressed to be clear days, is prescribed by the rules or practice 
of the court, the same shall be reckoned exclusively of the 
first day, and inclnsiTely of the last day.'' 

Ord. LVII. r. 3.1 Where the time for Time when 
doing any act or taking any proceeding expires g^day^OT^ 
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TIME. 



when office 
closed. 



Months are 

calendar 

months. 



Day not 
reckoned in 
computation 
of time. 



Long vacation. 



Service of 
order. 



on a Sunday, or other day on which the offices 
are closed, and by reason thereof such act or 
proceeding cannot be done or taken on that day, 
such act or proceeding shall, so &r as regards 
the time of doing or taking the same, be held 
to be duly done or taken if done or taken on 
the day on which the offices shall next be 
open. 

Ord. LVII. r. 1.] Where by these rules, 
or by any judgment or order given or made 
after the commencement of the act, time for 
doing any act or taking any proceeding is 
limited by months, not expressed to be lunar 
months, such time shall be computed by calen- 
dar months. 

Ord. LVII. r. 2.] Where any limited time 
less than six days from or after any date or 
event is appointed or allowed for doing any act 
or taking any proceeding, Sunday, Christmas 
Day and Good Friday shall not be reckoned in 
the computation of such limited time. 

Ord. LVII. r. 5.] The time of the long 
vacation shall not be reckoned in the computa- 
tion of the times appointed or allowed by these 
rules for filing, amending, or delivering any 
pleading, unless otherwise directed by a court 
or a judge. 

The order when made mast be drawn np and served forth- 
with. 
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For Substituted Service. — Ex parte to the 

Master. 

Ord, IX. r. 1.] No service of writ shall be Substituted 
required when the defendant, by his solicitor, ^^^ ° 
agrees to accept service, and enters an appear- 
ance. 

Ord, IX. r. 2.] When service is required 
the writ shall, wherever it is practicable, be 
served in the manner in which personal service 
is now made, but if it be made to appear to 
the court or to a judge that the plaintiff is 
from any cause unable to effect prompt per- 
sonal service, the court or judge may make 
such order for substituted or other service, or 
for the substitution of notice for service, as 
may seem just. 

Ord. X.] Every application to the court Affidarit in 
or a judge, under Order IX., rule 2, for an '°PP^^- 
order for substituted or other service, or for 
the substitution of notice for service, shall be 
supported by an affidavit setting forth the 
grounds upon which the application is made. 

This is similar to the practice under the C. L. P. Act, 
1862, sect 17, for leave to proceed as if personal service had 
heen effected. 

The affidavit to support this application was required to 
state— 
1. That the writ had been properly issued and indorsed. 
2; That reasonable efforts had been made to effect personal 
service, which reasonable efforts were set out and con- 
sisted in making three calls at the residence or place 
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of bosineBS of the defendant^ and by leaving upon 
these occasions a copy of the writ, with instractions 
for the said copy to be giren to defendant. By 
making appointments to call for the purpose of 
serving and then inquiring whether the copy had 
been given to defendant 

3. That in deponent's belief the writ had come to the 

knowledge of defendant, and that he was evading 
service, giving the reasons for the belief. 

4. That deponent had searched and that no appearance 

had been entered by defendant 

A copy of the writ mnst be annexed to the affidavit, and 
Bwom to be a true copy. 

This application cannot be made until eight days after the 
last attempt to serve the defendant 

For cases see Day's C. L. P. Act. 

The rules of this act scarcely require so much to be done ; 

for if it appears that prompt service cannot be effected, the 

master will make an order ** that service of a copy of his 

Order. order and a copy of the writ in the action, by leaving these 

documents at defendant's dwelling-house, copies being left at 
the same time at his place of business and addressed to him 
by prepaid post letter," shall be good and sufficient service of 
the writ; but the order will not always require this to be done. 

An application for substituted service upon one of defen- 
dants who was in India, his solicitor refusing to accept 
service on the ground that he waa not instructed. Order 
made for substituted service on defendant's managing clerk 
and upon his solicitor. Defendant to have six weeks to ap- 
pear. (^Armitage v. MtzmUiam, Sol. Jour., 11 Dec. 1876.) 

Wife, service Ord. IX. r. 3.] When husband and wife 
of writ on. ^q ][jQtij defendants to the action^ service on 

the husband shall be deemed good service on 
the wife^ but the court or a judge may order 
that the wife shall be served with or withont 
service on the husband. 

Service on ^^^- ^^ ^' ^'l When an infe^nt is a defen- 

i"^*^** dant to the action^ service on his or her &ther 
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or guardian^ or if none^ then upon the person 
with whom the in&nt resides or under whose 
care he or she is^ shall, unless the court or 
judge otherwise orders, be deemed good service 
on the infimt; provided that the court or judge 
may order that service made or to be made on 
the in&nt shall be deemed good service. 

Ord. IX. r. 5.] When a lunatic or person Serricc on 

i» ji«jx^3i-« ••x^« lunatic. 

of unsound mmd not so found by mquisition is 
a defendant to the action, service on the com- 
mittee of the lunatic, or on the person with 
whom the person of imsound mind resides or 
under whose care he or she is, shall, unless the 
court or judge otherwise orders^ be deemed good 
service on such defendant. 

As to the mode of service on partners and other bodies and 
in particular actions, see Ord. IX. rr. 6, 6a, 7, 8, 9, 10, 11> 
12 and 13. 



To serve Writ out of the Jurisdiction* 

Ex parte to the Judge. 

Ord. II. r. 4.] No writ of summons for 
service out of the jurisdiction, or of which 
notice is to be given out of the jurisdiction, 
shall be issued without the leave of a court or 
judge. 

Leave may be given to issue a writ of summons against a 
foreign corporation, but service of notice of the writ onlj, 
and not of the writ itself, can be allowed. ( Wutman v. 
Sniderfahriok, 45 L. J. 327.) 

Ord. XI. r. I.] Service out of the juris- Subject of 
diction of a writ of summons or notice of a ^f or wMch 
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Berrice out of writ of summons may be allowed by the court 

h aiow^^^*^^*^ ^^ * j^^ge whenever the whole or any part of 

the subject-matter of the action is land or stock, 
or other property situate within the jurisdic- 
tion, or any act, deed, will or thing affecting 
such land, stock or property, and whenever 
the contract which is sought to be enforced 
or rescinded, dissolved, annulled or otherwise 
affected in any such action, or for the breach 
whereof damages or other relief are or is de- 
manded in such action, was made or entered 
into within the jurisdiction, and whenever there 
has been a breach within the jurisdiction of any 
contract wherever made, and whenever any act 
or thing sought to be restrained or removed, or 
for which damages are sought to be recovered, 
was or is to be done or is situate within the 
jurisdiction. 

Ord. XL r. la— {Rule 5, June, 1876).] 
Whenever any action is brought iiv respect 
of any contract which is sought to be enforced 
or rescinded, dissolved, annulled or otherwise 
affected in any such action, or for the breach 
whereof damages or other relief are or is de- 
manded in such action, when such contract was 
made or entered into within the jurisdiction, or 
whenever there has been a breach within the 
jurisdiction of any contract wherever made, the 
judge, in exercising his discretion as to granting 
leave to serve such writ or notice on a defendant 
out of the jurisdiction, shall have regard to the 
amount or value of the properly in dispute or 
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sought to be recovered, and to the existence in 
the place of residence of the defendant, if resi- 
dent in Scotland or Ireland, of a local court of 
limited jurisdiction, having jurisdiction in the 
matter in question, and to the comparative cost 
and convenience of proceeding in England or 
in the place of such defendant's residence, and 
in all the above-mentioned cases no such leave 
is to be granted without an affidavit stating the 
particulars necessary for enabling the judge to 
exercise his discretion in manner aforesaid, and 
all such other particulars (if any) as he may 
require to be shown. 

Ord. XI. r. 2.] In probate actions service 
of a writ of summons or notice of a writ of sum- 
mons may by leave of the court or judge be 
allowed out of the jurisdiction. 

Ord. XI. r. 3.] Every application for an 
order for leave to serve such writ or notice on 
a defendant out of the jurisdiction shall be sup- 
ported by evidence, by affidavit, or otherwise, 
showing in what place or country such defen- 
dant is or probably may be found, and whether 
such defendant is a British subject or not, and 
the grounds upon which the application is made. 

The affidavit, which should he entitled in the matter of the Affidavit in 
Jadicatnre Acts as well as in the action ( Young v. Brassey, support. 
45 L. J., Ch. 142} on which this application is grounded, must 
Bet out — 
1. That the cause of action arose within the jurisdiction. 
The mere statement is not sufficient. A short 
statement of the cause of action must be given, for 
instance, on a contract (held by Lush, J.), that the 
affidavit must state where the contract was made: 
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Affidayit stating that the caase of action arose 
within the jarisdiction, and that it was for money 
paid bj plaintiff for defendant and interest thereon, 
and that the defendant was boiyid to indemnify the 
plaintiff: Held bj Lnsh, J., on appeal from master, 
that the affidayit mnst be amended bj stating that the 
money was paid in London (Law Times, Nov. 20th, 
1875, p. 61). 

2. The amonnt or valne of the property in dispute or 

sought to be recovered. 

3. In what place or county the defendant may be found. 

This is to enable the judge to fix the number of 
days to be allowed for appearance. The number of 
days is entirely in his discretion, and will be fixed 
according to the circumstances: 

If the defendant resides in Scotland or Ireland, 
generally ten days. In France, twelve. 

4. If in Ireland or Scotland. Of the existence of a local 

court of limited jurisdiction, having jurisdiction in the 
matter in question, and to the comparative cost and 
convenience of proceeding in England or in the place 
of defendant's residence. 
6. That the defendant is or is not a British subject. 

If a British subject leave will be given to serve the 
writ: 

If defendant be a foreigner he must be served with 
notice of the writ, as the Queen's writ does not extend 
to a foreigner ; and leave to serve such notice will be 
given. 

Ord. XI. r. 4.] Any order giving leave to 
effect such service or give such notice shall limit 
a time after such service or notice within which 
such defendant is to enter an appearance^ such 
time to depend on the place or country where 
or within which the writ is to be served or the 
notice given. 

Order. The form of the order is, " that a writ for service out of the 

jurisdiction may issue"— -and further, that the time for ap- 
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pearance to the said writ shall he within days after the 
service of the writ (or notice of the writ). 

The order may, to avoid the expense and delay of separate 
applications, also provide, when required, for the service of 
interrogatories and the issuing of an injunction. ( Young t. 
BroMsy, 46 L. J., Ch. 142.) 

Ord. XI. r. 5.] Notice in lieu of service 
shall be given in the manner in which writs of 
summons are served. 

Appendix A., PaH I., Form 3, m amended by Order U. 
of June, 1876.] 

Notice op Wbit in lieu op Service to be given out 

op the jubisdiction. 
187 . [Here put the letter and number."] 
Between A. B., plaintiff, 
, and 

C. D., E. E. and G. H., defendants. 
To G. H., of 

Take notice, that A. B., of has commenced an action 
against you, G. H., in the Division of Her Majesty's 

High Coort of Justice in England, by writ of that court, 
dated the day of , A.D. 18 ; which writ is indorsed 
as follows [copy in full the indorsements']^ and yon are 
required wi^in days after the receipt of this notice, 

inclusive of the day of such receipt, to defend the said action, 
by causing an appearance to be entered for you in the said 
court to the said action; and in default of your so doing, the 
said A. B. may proceed therein, and judgment may be given 
in your absence. 

Ton may appear to the said writ by entering an appear- 
ance personally or by your solicitor at the office 
at 

(Signed) A. B. of 4^0, 

or 
X. Y. of 4ro. 

Solicitor for A. B. 

Ord, VI. r. 2.] A writ for service within Concurrent 
the jurisdiction may be issued and marked as a ^^* ^^^ ^^^^^ 
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within juris- concurrent writ with one for service, or whereof 

notice in lieu of service is to be given, out of 
the jurisdiction ; and a writ for service, or 
whereof notice in lieu of service is to ' be 
given, out of the jurisdiction may be issued 
and marked as a concurrent writ with one 
for service within the jurisdiction. 



Leave to serve Notice of Motion with Writ. 

Master. 

Ord, LIII. r. 8.] The plaintiff may, by 
leave of the court or a judge to be obtained ex 
parte, serve any notice of motion upon any 
defendant along with the writ of summons, or 
at any time after service of the writ of summons 
and before the time limited for ik, appearance 
of such defendant. 



To amend Indorsement on the Writ. 

Master. 

Ord. II. r. 1.] Every action in the High 
Court shall be commenced by a writ of sum- 
mons, which shall be indorsed with a statement 
of the nature of the claim made, or of the relief 
or remedy required in the action, and which 
shall specify the division of the High Court to 
which it is intended that the action should be 
assigned. 

Ord. III. r. 1.] The indorsement of claim 
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shall be made on every writ of summons before 
it is issued. 

Ord. Ill, r. 2.] In the indorsement re- 
quired by Order II. ruje 1, it shall not be 
essential^ to set forth the precise ground of 
complaint^ or the precise remedy or relief to 
which the plaintiff considers himself entitled. 
The plaintiff may by^ leave of the court or 
judge amend such indorsement so as to extend 
it to any other cause of action or any additional 
remedy or jrelief. 

By fmmmons to show caase why the writ herein Bhoald Summons, 
not be amended by (the jproposed amendment mtut he fully 
$et out). 

In cases where the writ has not been serred, it was held 
by Lnshy J., that the application most still be made. 

Ord. XXVII. r. II.— Rule 6 of June, 
1876.] The court or a judge may, at any 
stage of the proceedings, allow the plaintiff to 
amend the writ of summons in such manner, 
and on such terms, as may seem just. 



Leave to renew the Writ, — Ex parte to the 

Master. 

Ord. VIII. r. 1.] No original writ of 
summons shall be in force for more thaen 
twelve months from the day of the date thereof, 
including the day of such date ; but if any 
defendant therein named shall not have been 
served therewith, the plaintiff may, before the 
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expiration of the twelve months^ apply to a 
judge or the district registrar, for leave to 
renew the writ; and the judge or registrar, 
if satisfied that reasonable efforts have been 
made to serve such defendant, or for other 
good reason, maj order that the original or 
concurrent writ of summons be renewed for six 
months from the date of such renewal, and so 
from time to time during the currency of the 
renewed writ. And the writ shall in such case 
be renewed by beiriff marked with a seal bear* 
tag ti.. d./„f a,! day, MO-th «.d year »f 
such renewal; such seal to be provided and 
kept for that purpose at the proper ofSce, and 
to be impressed upon the writ by the proper 
officer, upon delivery to him by the plaintiff or 
his solicitor of a memorandum in Form No. 5 
in Appendix (A), Part I. ; and a writ of sum- 
mons so renewed shall remain in force and be 
available to prevent the operation of any statute 
whereby the time for the commencement of the 
action may be limited, and for all other pur- 
poses, from the date of the issuing of the origi- 
nal writ of summons. 

Form 6, Appendix (A.), Part L] 

POBM OF MEMOBANDUM FOB ReKBWED WBIT. 

In the High Court of Jnstioe. 
DiviflioD. 

Between A. B., plaintiff, 
and 
C. D., defendant 
Seal renewed writ of sommons in this action indorsed as 
follows : 
ICopy origvfial writ and the indorsements,'] 
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Writs have hitherto been in force, unless renewed, for onl j 
six months, and were renewable upon the delivery of a 
praecipe to the proper officer; by this role the writ remains Affidavit in 
in force for twelve months, and can only be renewed by support, 
leave, granted upon an affidavit setting out the efforts that 
have been made to serve it. 

The rule applies only to writs issued under the act An 
application for an order to renew a writ, issued in 1874 and 
duly renewed at intervals of six months: Mr. Justice Lush 
declined to make an order, stating that it was his impression 
that writs issued before the operation of the act will never 
require an order for their renewal. Under the 11th sect, of 
C. L. P. Act, 1852, it is settled that the six months daring 
which the renewed writ continues in force are to be reckoned 
inclusive of the day of renewal. {Anonymous, 32 L. J., 
Ex. 88.) 

The application for renewal must take place within the Time for 
twelve months on the construction of the above section of application, 
the C. L. P. Act. The Queen's Bench holding that they had 
no jurisdiction to allow a renewal nunc pro tunc when the 
omission to renew in due time was not attributable to the 
officer of the court but to the attorney. {Nazer v. Wade^ 
81 L. J., Q. B. 5.) 

The Court of Queen's Bench (L. C. Justice, Blackburn, J., 
and Lush, J.) refused to allow a copy writ of summons to 
be stamped as a renewed writ. The original writ was issued 
on the 16th January, 1875; on 14th July it was renewed, 
since which it was lost or mislaid. {Davies v. Garland, 
13 Jan. 1876.) 

Ord. VI. r. 1.] The plaintiff in any action Concurrent 
may at the time of or at any time during twelve ^^^' 
months after the issuing of the original writ of 
summons^ issue one or more concurrent writ or 
writs, each concurrent writ to bear teste of the 
same Aaj as the original writ, and to be marked 
with a seal bearing the word *^ concurrent," and 
the date of issuing the concurrent writ ; and 
such seal shall be impressed upon the writ by 
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the proper officer : Provided alwajB^ that such 
concurrent writ or writs shall only be in force 
for the period during which the original writ 
in such action shall be in force. 

As to issuing a writ ont of the jarisdiction ooncnrrentlj 
with one for service within the jarisdiction see Order YL r. 2, 
page 43. 



To set aside the Writ, 
Master. 



When not issued hy authority of the solicitor whose name 
is indorsed thereon. 

Ord. VII. r. 1.] Every solicitor whose 
name shall be indorsed on any writ of sum- 
mons shall, on demand in writing made by or 
on behalf of any defendant who has been served 
therewith or has appeared thereto, declare 
forthwith whether such writ has been issued 
by him or with his authority or privily; and if 
such solicitor shall declare that the writ was 
not issued by him or with his authority or 
privity, aU proceedings upon the same shall be 
stayed, and no further proceedings shall be 
taken thereupon without leave of the court or 
a judge. 

To appear and defend in EjectmenL 

Ex parte to the Master. 

As landlord. Ord, XII. r. 18.] Any person not named 

as a defendant in a writ of summons for the 
recovery of land may by leave of the court or 
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judge appear and defend^ on filing an affidavit 
showing that he is in possession of the land 
either by himself or his tenant. 

On a£Sdayit that applicant is in possession either as land- Affidant. 
lord or by his tenant. 

Ord. XII. r. 19.] Any person appearing 
to defend an action for the recovery of land as 
landlord in respect of property whereof he is in 
possession 'Only by his tenant, shall state in his 
appearance that he appears as landlord. 

Ord. XII. r. 20.] Where a person not Person appear- 
named as defendant in any writ of summons JJ^ed as a 
for the recovery of land has obtained leave of defendant, 
the court or judge to appear and defend, he 
shall enter an appearance according to the 
foregoing rules, intituled in the action against 
the party or parties named in the writ as defen- 
dant or defendants, and shall forthwith give 
notice of such appearance to the plaintiff's soli- 
citor, or to the plaintiff if he sues in person, and 
shall in all subsequent proceedings be named as 
a party defendant to the action. 



To appear and defend to Action on Bill of 

Exchange. 

Ex parte to the Master. 

Ord. II. r. 6.] With respect to actions 

upon a bill of exchange or promissory note, 

commenced within six months after the same 

shall have become due and payable, the pro- 

C.P. D 
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Defendant 
showing a de- 
fence on the 
merits to have 
leave to apply. 



Afiidayit in 
support. 



Time within 
which applica- 
tion is to be 
made. 



Leave on 
payment into 
conrt. 

Notice to 
plaintiff of 
appearance. 



cedure under the Bills of Exchange Act, 1 8 & 
19 Vict, c, 67, shall continue to be used. 

18 ^ 19 Viot 0. 67.] Section 2 of the above-mentioned 
act enacts '< that a judge shall, npon application within the 
period of twelve days from such service, give leave to appear 
to such writ, and ta defend the action, on the defendant 
paying into conrt the sum indorsed on the writ, or npon 
affidavits satisfactory to the judge, which disclose a legal or 
equitable defence, or such facts as would make it incumbent 
on the holder to prove consideration, or such other facts as 
the judge may deem sufficient to support the application, 
and on such terms as to security or otherwise as to the judge 
may seem fit. 

The affidavit in support must set out a legal or equitable 
defence, or a defence npon the merits. 

A copy of the writ must be attached. 

Care must be taken that the application is made within 
the twelve days after service of the writ; but sect. 8 provides, 
** that even after judgment a judge may, under special cir- 
cumstances, set aside the judgment, and, if necessary, stay 
or set aside execution, and may give leave to appear to the 
writ, and to defend the action if it shall appear to be reason- 
able to the court or judge so to do, and on such terms as to 
the court or judge may seem just." 

It is to be observed, that defendant, npon paying the 
amount indorsed npon the writ into court within the twelve 
days, is entitled to leave to appear as of right. 

The defendant, on obtaining leave to appear, should give 
notice thereof and of his appearance to the plaintiff. ( Oake 
v. Moorcroft, L. R., 6 Q. B. 76, 78.) 

A writ issued under the Bills of Exchange Act is subject 
to the rules of the Judicature Act, though first subject to the 
conditions of the Bills of Exchange Act. Therefore a writ 
under the Bills of Exchange Act may be issued from a dis- 
trict registry, and the defendant^ although neither residing 
nor carrying on business within such district, must apply at 
such district registry for leave to appear. ( Oger v. Bradnum, 
46 L. J. 278.) 
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To set aside Appearance, 
Master. 

The memorandum of appearance must state the name and 
place of basiness of the defendant's soUcitor, or if defendant 
appears in person it mnst contain his address, and if entered 
in London, a place which shall not be more than three miles 
from Temple Bar, to be called his address for service. 

See Ord. XH; rr. 7, 8, p. 8. 

Ord, XII. r. 9.] If the memorandum does 
not contain such address it shall not be re- 
ceived ; and if any such address shall be illu- 
sory or fictitious^ the appearance may be set 
aside by the court or a judge, on the applica- 
tion of the plaintiff. 

By summons. 



To sign Final Judgment where Writ specially 

indorsed. Master. 

Ord. III. r. 6.] In all actions where the 
plaintiff seeks merely to recover a debt or 
liquidated demand in money payable by the 
defendant, with or without interest, arising 
upon a contract, express or implied, as, for 
instance, on a bill of exchange, promissory 
note, cheque, or other simple contract debt, 
or on a bond or contract under seal for pay- 
ment of a liquidated amount of money, or on a 
statute where the sum sought to be recovered 
is a fixed sum of money or in the nature of a 
debt, or on a guaranty, whether under a seal or 
not, where the <5laim against the principal is in 

d2 
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respect of sucH debt or liquidated demand, bill, 
cheque, or note, or on a trust, the writ of sum- 
mons may be specially indorsed with the parti- 
culars of the amount sought to be recovered, 
after giving credit for any payment or set-off. 

Forms of The following forms of special indorsement are given in 

special indorse- Appendix (A.), Part IL sect 7. 
menta. 

1. The plaintiffs claim is for the price of goods sold. The 

following are the particulars: — 

1873— 81st December.— 

Balance of account for butcher's meat to A 9, d, 
this date 35 10 

1874 — 1st January to 3l8t March.— 

Butcher's meat supplied • 74 6 

109 15 
1874— 1st Febmazy.— Paid 45 

Balance due • • • • 64 15 

2. The plaintiff's claim is against the defendant A. B. as 
principal and against the defendant C. D. as surety, for the 
price of goods sold to A. B. The following are the parti- 
culars: — 

1874 — ^2nd February. Guarantee by C. D. of the price of 
woollen goods, to be supplied to A. B. 

£ «. d. 

2nd February— To goods •• •• 47 15 

3rd March— To goods 105 14 

17th March— To goods .. .. 14 12 
5th April— To goods 34 

202 1 

8. The plaintiff's claim is against the defendant, as maker 

of a promissory note. The following are the particulars:— 

Promissory note for 2502., dated 1st January, 1874, made by 

defendant, payable four months after date. 

A 
Principal 250 

Interest •• «• •• «• «« •• 
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4. The plaintifiE's claim is against the defendant A. B. as 
acceptor, and against the defendant C. D. as drawer, of a bill 
of exchange. The following are the.particalars:— 

Bill of exchange for 5002., dated 1st January, 1874, drawn 
by defendant C. D. upon and accepted by defendant 
A. B., payable three months after date. 

£ 

Principal 500 

Interest 

5. The plaintiff's claim is for principal and interest doe 
upon a bond. The following are the particulars : — 

Bond dated 1st January, 1873. Condition for payment of 

1002. on the 26th December, 1873. 

£ 

Principal due 50 

Interest •• •• 

6. The plaintiff's claim is for principal and interest dae 
under a covenant. The following are the particulars:-* 
Deed dated covenant to pay lOOl. and interest. 

£ 

Principal due 80 

Interest 

Upon application to sign judgment, it appeared the writ 
was indorsed " The plaintiff's claim is 86Z. 5s. for" balance 
of account for goods sold. The question was whether this 
was a sufficient indorsement Mr. Justice Lush said, "It 
could not be intended that a list of items extending, perhaps, 
over three or four years qould be indorsed on the writ I 
think the plaintiff entitled to sign judgment" 

Nothing in this rule interferes with proceedings under the 
Bills of Exchange Act, 18 & 19 Vict c. 67 (Order n. 
r. 6.) 
Where defendant fails to enter appearance— 

Ord. XIII. r. 3.] In case of non-appear- Pinal judg- 
ance by the defendant where the writ of sum- ™on-appe^ 
mons is specially indorsed, under Order III., ance. 
r. 6, the plaintiff may sign final judgment 
for any sum not exceeding the sum indorsed 
on the writ, together with interest at the rate 
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specified, if any, to the date of the judgment, 

and a sum for costs, but it shall be lawful for 

May be set the court or a judge to set aside or vary such 

judgment upon such terms as may seem just. 

Ord. XIII. r, 4.] Where there are several 
defendants to a writ specially indorsed for a 
debt or liquidated demand in money, imder 
Order III. r. 6, and one or more of them 
appear to the writ, and another or others of 
them do not appear, the plaintiff may enter 
final judgment against such as have not ap- 
peared, and may issue execution upon such 
judgment without prejudice to his right to 
proceed with his action against such as have 
appeared. 

Where defendant appears — 

Application bj Ord. XlV. r. 1.] Where the defendant 

plaintiff to *! /• ■ n • 

sign judgment appears on a wnt ot summons specially m- 
wbenwrit dorsed, imder Order III., r. 6, the plaintiff 
dorsed. may, on affidavit verifying the cause of action, 

and swearing that in his belief there is no de- 
fence to the action, call on the defendant to 
show cause before the court or a judge why 
the plaintiff should not be at liberty to sign 
final judgment for the amount so indorsed, 
together with interest, if any, and costs ; and 
the court or judge may, unless the defendant, 
by affidavit or otherwise, satisfy the court or 
judge that he has a good defence to the action 
on the merits, or disclose such facts as the 
court or judge may think sufficient to entitle 
him to be permitted to defend the action^ 
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make an order empowering the plaintiff to 
sign judgment accordingly. 

This rnle does not apply to cases snch as'tbat of a gua- 
rantor, where, the amount of the plaintiff's claim not being 
in the knowledge of the defendant, he may reasonably call 
on the plaintiff to prove it. {Lloyd?9 Banking Co. v. Ogle^ 
46 L. J. 606.) 

Ord. XIV. r. 2.] The application by the 
plaintiff for leave to enter final judgment under 
the last preceding rule shall be made by sum- 
mons returnable not less than two clear days 
after service. 

Upon filing an affidayit verifying the canse of action, and Affidavit in 
that in plaintiff's belief there is no. defence, with one of the support. 
judge*s clerks, a summons is granted to show cause why the 
plaintiff should not be at liberty to sign final judgment in Summons, 
this action for the amount indorsed on the writ, with interest, 
if any, and costs. 

The summons is made returnable in not less than two clear 
days. 

A copy of the writ should be annexed to the afiSdavit. 

On hearing before the master — 

Ord. XIV. r. 3.] The defendant may show Defendant 
cause against such application by offering to ^*^^^°^ 
bring into court the sum indorsed on the writ, 
or by affidavit. In such affidavit he shall state 
whether the defence he alleges goes to the 
whole or to part only, and if so, to what part, 
of the plaintiff's claim. And the judge may, 
if he think fit, order the defendant to attend 
and be examined upon oath; or to produce 
any books or documents or copies of or extracts 
therefirom. 
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The order will (if granted) be the affirmative of the sam- 
mons, or, 

Judgment may Ord. XIV. r. 4.] If it appear that the 
claim^^*^'^ defence set up by die defendant applies only 

to a part of the plaintiff's claim; or that any 
part of his claim is admitted to be due ; the 
plaintiff shall have judgment forthwith for such 
part of his claim as the defence does not apply 
to or as is admitted to be due^ subject to such 
terms, if any, as to suspending execution, or 
the payment of the amount levied or any part 
thereof into court by the sheriff, the taxation of 
costs, or otherwise, as the judge may think fit. 
And the defendant may be allowed to defend 
as to the residue of the plaintiff's claim. 

A mere affidavit that the defendant has a good defence is 
not sufficient groand for refusing to allow judgment to be 
signed under this rule. " That would " said Mr. Justice Quain, 
*< bo encouraging defendants to make illusory affidavits" (Law 
Times, Dec. 18, 1876, p. 123); but if the affidavit discloses a 
bona fide defence the summons will be dismissed. The 
master will not try the action. 

Judj^entmay Ord, XIV. r. 5.] If it appears to the 
defendant. ^^^ j'ldge that any defendant has a good defence to 

or ought to be permitted to defend the action, 
and that any other defendant has not such de- 
fence and ought not to be permitted to defend, 
the former may be permitted to defend, and 
the plaintiff shall be entitled to enter final 
judgment against the latter, and may issue 
execution upon such judgment without pre- 
judice to his right to proceed with his action 
against the former. 
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Ord. XIV. r. 6.] Leave to defend may be Leave may be 
given unconditionallj or subject to such terms ^^terms/ 
as to giving security, or otherwise, as the court 
or a judge may think fit. 

Where the defendant makes an afSdavit that he has a 
good defence to the action on the merits, and shows also by 
snch affidavit that there is some substantial defence, as where 
the amount claimed to be dae for work done by the. plaintiff 
is one which is fairly in dispute, the judge to whom the 
application is made ought in the exercise of his discretion to 
give the defendant leave to defend without requiring him to 
bring the amount into court. (^RunnaoU^ v. MetguUu^ 45 
L. J. 407.) 

An indorsement on the summons *' no order" is equivalent No order, 
to leave to defend. Although express leave ought to be 
given. (Archibald, J., Margate Pier Ch, v. Perry^ L. T., 
J. C. 263.) 

Ord. XXII. r. 3.] Where leave has been 
given to a defendant to defend under Order 
XIV., r. 1, he shall deliver his defence, if 
any, within such time as shall be limited by the 
order giving him leave to defend, or if no time 
is thereby limited, then within eight days after 
the order. 



To sign Judgment in JEjectment 

Master. 

Ord. XIII. r. ?•] In case no appearance where no ap- 
shall be entered in an action for the recovery of P«*r*^<^o« 
land, within the time limited for appearance, or 
if an appearance be entered but the defence be 
limited to part only, the plaintiff shall be at 

d5 
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Where writ 
posted on 
property. 



TO SET ASIDE JUDGMENT. 

liberty to enter a judgment that the person 
whose title is asserted in the writ shall recover 
possession of the land> or of the part thereof to 
which the defence does not apply. 

Ord. XIII. r. 8.] Where the plaintiff has 
indorsed a claim for mesne profits^ arrears of 
rent^ or damages for breach of contract, upon a 
writ for the recovery of land, he may enter judg- 
ment as in the last preceding rule mentioned for 
the land; and may proceed as in the other pre- 
ceding rules of this order as to such other claim 
so indorsed. 

Bat where the service has been under— 

Ord. IX. r. 8.] Service of a writ of sum- 
mons in an action to recover land may, in case 
of vacant possession, when it cannot otherwise 
be effected, be made by posting a copy of the 
writ upon the door of the dwelling-house or 
other conspicuous part of the property. 

An order will be necessary, granted bj the master upon an 
affidavit setting out the mode of service. 

Rule 112 of Reg. Gen., Hilary, 1873, which is still in force, 
orders that "no judgment in ejectment shall be signed where 
personal service has not been effected without first obtaining 
a judge's order authorizing the signing such judgment.*' 



To set aside Judgment. 
Master. 

Ord. XXIX. r. 14.] Any judgment by 
default, whether under this order or under any 
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other of these rules, may be set aside by the 
court or a judge, upon such terms as to costs or 
otherwise as such court or judge may think fit. 

Old. XXIX. refers to defanlt in pleading. 
And where writ specially indorsed under Ord. m. r. 6, so 
Ord. XTTT. r. 3, p. 63. 



Appointment of Next Friend and of Guardian 

ad litem. Master. 

Ord. XVI. r. 8.] Married women and 
infants may respectively sue as plaintiffs by 
their next friends, in the manner practised in 
the Court of Chancery before the passing of 
this act; and infants may, in like manner, 
defend any action by their guardians appointed 
for that purpose. Married women may also, 
by the leave of the court or a judge, sue or 
defend without their husbands and without a 
next Mend, on giving such security (if any) 
for costs as the court or a judge may require. 

The practice of the Conrt of Chancery has heen to permit Next friend, 
any fit and proper person to institute a sait as the next friend 
of an infant, without any appointment by the conrt, so that 
before his name is so used he signs a written authority to 
the solicitor for that purpose. 

The nearest relation is supposed to be the person who will 
take the infant under his protection and assert his rights, and 
it is for this reason that the person who institutes a suit on 
behalf of an infant is termed his next friend. 

See Ord. XVI. r. 13, p. 62. 

A defendant has the same rights against a next friend as 
against any ordinary plaintiff as to security for costs, &c. 
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NEXT FRIEND, 



Gaardian. 

Affidayit in 
snpport. 



Death of gaar- 
dian. 



Where an infant is defendant it is necessary to apply for 
the appointment of a gaardian ad litem. Granted npon peti- 
tion in the name of the infant, snpported by an affidavit of the 
infant's solicitor, that the proposed gaardian has no interest 
in the matters in qaestion in the sait adverse to that of the 
infant, and secondly, that he is a fit and proper person to 
be appointed. This latter affirmation may be made by a 
person other than the solicitor. 

In the event of the death of the gaardian a new one can be 
appointed in the same manner, bat the jadge will reqaire to 
be satisfied of his willingness to act. 

A co-defendant may be appointed if he has no adverse inte- 
rest, bnt the conrt will not allow the plaintiff, nor a married 
woman, nor a person oat of the jarisdiction, to be so ap- 
pointed. 



Persons of 
ansonnd mind. 



Ord, XVIII.] In all cases in which luna- 
tics and persons of unsound mind not so found 
by inquisition might respectively before the 
passing of the act have sued as plaintiffs or 
would have been liable to be sued as defen- 
dants in any action or suit, they may respec- 
tively sue as plaintiffs in any action by then: 
committee or next friend in manner practised 
in the Court of Chancery before the passing of 
the said act, and may in like manner defend 
any action by their committees or guardians 
appointed for the purpose. 



Where no 
gaardian ap- 
pointed. 



With regard to persons of nnsoand mind the next friend 
or gaardian is appointed npon petition in the name of the 
Innatic, snpported by affidavits proving the mental incapacity, 
the fitness of proposed gaardian, and that he has no adverse 
interest. 

If no gaardian appointed, plaintiff may, in defaalt of 
appearance, apply that a solicitor may be appointed. 

The application mast be sapported by an affidavit that the 
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writ was duly served (see Ord. IX. r. 4), and that notice of 
snch application was, after the expiration of the time, 
allowed for appearance, and at least six clear days before the 
day in snch notice named for hearing the application served 
in the same manner as the writ. 



Ord. XIII. r. 1.] Where no appearance In default of 
has been entered to a writ of summons for a Pltl^l^fJ^fT 

peaFauce, co 

defendant who is an infant or a person of apply to ap- 

■t 'I !*/» 11 • ••<• point jruardian. 
unsound mind not so found by inquisition^ *^ ^ 

the plaintiff may apply to the court or a 
judge for an order that some proper person 
be assigned guardian of such defendant^ by 
whom he may appear and defend the action. 
But no such order shall be made unless it 
appears on the hearing of such appUcation 
that the writ of summons was duly served, 
and that notice of such application was after 
the expiration of the time allowed for ap- 
pearance, and at least six clear days before 
the day in such notice named for hearing 
the application, served upon or left at the 
dwelling-house of the person with whom or 
under whose care such defendant was at the 
time of serving such writ of summons, and 
also (in the case of such defendant being 
an infant not residing with or under the 
care of his father or guardian) served upon 
or left at the dwelling-house of the father 
or guardian, if any, of such infent, unless 
the court or judge at the time of hearing 
such application shall dispense with such last- 
mentioned service. 
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Next friend 
of married 
woman. 



PARTIES. 

The next friend of a married woman must be a person of 
substance, as he is liable for costs, or he will be required to 
giye security; but it is to be obseryed, that married women 
can sue and defend without a next friend, upon giving secu- 
rity, if so required. 



Summons. 



Power to 
strike out 
parties. 



To add or strike out or substitute Parties. 

Master. 

Ord. XVI. r. 14.] Any application to add 
or strike out or substitute a plaintiff or defen- 
dant may be made to the court or a judge at 
any time before trial by motion or summons^ 
or at the trial of the action in a summary 
manner. 

Application by summons at any time by either party; or 
during the proceedings if it appear to the court or judge, 
without the application of either party, parties may be 
added. 

Ord. XVI. r. 13.] No action shall be de- 
feated by reason of the misjoinder of parties, 
and the court may in every action deal with 
the matter in controversy so far as regards the 
rights and interests of the parties actually 
before it. The court or a judge may, at any 
stage of the proceedings, either upon or with- 
out the application of either party, and on such 
terms as may appear to the court or a judge to 
be just, order that the name or names of any 
party or parties, whether as plaintiffs or as 
defendants, improperly joined be struck out. 
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and that the name or names of any party or 
parties; whether plaintiffs or defendants^ who 
ought to have been joined, or whose presence 
before the court may be necessary in order to 
enable the court effectually and completely to 
adjudicate upon and settle all the questions 
involved in the action, be added. No person 
shall be added as a plaintiff suing without a 
next friend, or as the next fiiend of a plaintiff 
under any diBability, ^thout his own consent 
thereto. All parties whose names are so added 
as defendants shall be served with a summons 
or notice in manner hereinafter mentioned, or 
in such manner as may be prescribed by any 
special order, and the proceedings as against 
them shall be deemed to have begun only on 
the service of such summons or notice. 

Ord. XVI. rr. 1 §• 3.] All persons may be Who may be 
joined as plaintiffs in whom (and by r. 3 as p^a^ntiff^or 
defendants against whom) the right to any defendant, 
relief claimed is alleged to exist, whether 
joindy, severally, or in the alternative. And 
judgment may he given for such one or more of 
the plaintiffs as may be found to be entitled to 
relief J for such relief as he or they may be en^ 
titled to, without any amendment. But the 
defendanty though unsuccessful, shall be en- 
titled to his costs occasioned by so joining any 
person or persons who shall not be found 
entitled to relief unless the court in disposing 
of the costs of the action shall othertoise 
direct. 
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Sabstitntion of 
plaintiff. 



Ord, XVI. r. 2.] Where an action has 
been commenced in the name of the wrong 
person as plaintiff^ or where it is doubtfiil 
whether it has been commenced in the name 
of the right plaintiff or plaintifl^^ the court or 
a judge may, if satisfied that it has been so 
commenced through a bon& fide mistake^ and 
that it is necessary for the determination of the 
real matter in dispute so to do, order any other 
person or persons to be substituted or added as 
plaintiff or plaintiffs upon such terms as may 
seem just. 



Addition of 
defendant. 



This is entirely a new power, and the application must be 
supported by Hatisf3dng the jadge of two things — that there 
has been a bon& fide mistake, and that it is a necessary 
change that is sought. Where in an action for the balance 
due on a promissory note, it appeared that the note had been 
drawn in favour of one Hart, that he on leaving England 
had put the note into the hands of the Mercantile Biver 
Plate Bank without indorsing it Upon being informed of 
the fact, he forwarded to the bank an indorsed copy. In 
consequence of this informality in the note sued upon, it was 
desired to substitute Hart as plaintiff. Denman, J., made 
the order. {Mercantile River Plate Bank y. IsaaCy L. T., 
J. C. 304.) 

No plaintiff can be added without his consent (Bule 13, 
p. 62.) 

To add a defendant the addition must be necessary in 
order to adjudicate in the question in the action between the 
present plaintiff and defendant. 

In an action for libel which had been brought against the 
publisher of a newspaper, it appearing after issue closed, in 
answer to interrogatories, that one A. B. was the sole pro- 
prietor of the newspaper, the court, in the exercise of its 
discretion, made an order, on the application of plaintiff, that 
A. B. should be added as defendant, the court imposing the 
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tenns that when joined as defendant he should hare the same 
rights as he wonld have had if the action was only then 
commenced. (^Edward* y. Zowther, 45 L. J. 417. ) 

An action by a merchant against solicitors for negligence. 
Defence that the negligence, if any, was one Eilby's, whom 
the defendants had instructed. Upon an application to join 
Kilby as defendant^ held bj Lindley, J., not to be within the 
rule. {Lerearley v. EarrUotif L. T., J. C. 242.) 

An action for mesne profits against defendant, against 
whom an action of ejectment had been successfallj main- 
tained. Damages assessed at the rent defendant had been 
paying. Defendant's case was that he had paid rent to 
Miss Loyell, plaintiff's sister, and that she had applied the 
money to defray the expenses of plaintiff's residence in an 
asylum. Upon defendant's application to make Miss LotcU 
a defendant, Master Hodgson made '* no order." Confirmed 
on appeal by Archibald, J., stating that if the defendant was 
led to beliere that Miss Loyell was the person to whom the 
rent should be paid, and paid under a mistake of fact, he has 
a simple remedy against her for money had and received* 
{Lovell V. Holland, L. T., J. C. 266.) 

Ord. XVI. r. 4.] It shall not be necessary Not necessary 
that every defendant to any action shaU be i^tereste^^^ 
interested as to aU the relief thereby prayed all the relief 
for, or as to every cause of action included ^^^ 
therein ; but the court or a judge may make 
such order as may appear just to prevent any 
defendant from being embarrassed or put to 
expense by being required to attend any pro- 
ceedings in such action in which he may have 
no interest, 

Ord, XVI. r. 5.] The plaintiflF may, at his Option of 
option, join as parties to the same action all or fofn'alf or\ny 
any of the persons severally, or jointly and severally liable. 
severally, liable on any one contract, including 
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parties to bills of exchange and promissory 
notes. 

Ord. XVI. r. 6.] Where in any action, 
-whether founded upon contract or otherwise, 
the plaintiff is in doubt as to the person from 
whom he is entitled to redress, he may, in such 
manner as hereinafter mentioned, or as may 
be prescribed by any special order, join two or 
more defendants, to the intent that in such 
action the question as to which, if any, of the 
defendants is liable, and to what extent, may 
be determined as between all parties to the 
action. 
Trnstees, &c. Ord. XVI. r. 7.] Trustees, executors and 
bTsued^ *°^ administrators may sue and be sued on behalf 

of or as representing the property or estate of 
which they are trustees or representatives, 
without joining any of the parties beneficially 
interested in the trust or estate, and shall be 
considered as representing such parties in the 
action ; but the court or a judge may, at any 
stage of the proceedings, order any of such 
parties to be made parties to the action, either 
in addition to or in lieu of the previously exist- 
ing parties thereto. 
Hnsband, per- Ord. L. r. 2.] In case of the marriage, 
sentativr^ death or bankruptcy, or devolution of estate 
trustee, &c. by operation of law, of any party to an action, 

may be joinecL ,i _, • j •/» 'j. <i ^ ■% 

•' the court or a judge may, if it be deemed 

necessary for the complete settlement of all the 
questions involved in the action, order that the 
husband, personal representative^ trustee or 
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other successor in interest, if snjy of such 
party be made a party to the action, or be 
served with notice thereof in such manner and * 
form as hereinafter prescribed, and on such 
terms as the court or judge shall think just, and 
shall make such order for the disposal of the 
action as may be just. 



Change of Parties by Deathy Sfc. 

Master. 

Ex parte upon an affidavit of sach change or transmission Affidavit of 
of interest or liability, and order that the proceedings in the f&ct. 
action shall be carried on between the continuing parties to 
the action. 

Ord. L. r. 4.] Where by reason of mar- 
riage, death or bankruptcy, or any other event 
occurring after the commencement of an action, 
and causing a change or transmission of inte- 
rest or liability, or by reason of any person 
interested coming into existence after the com- 
mencement of the action, it becomes necessary 
or desurable that any person not abeady a party 
to the action should be made a party thereto, 
or that any person already a party thereto 
should be made a party thereto in another 
capacity, an order that the proceedings in the 
action shall be carried on between the continu- 
ing parties to the action, and such new party 
or parties, may be obtained ex parte on appli- 
cation to the court or a judge, upon an allega- 
tion of such change, or transmission of interest 
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Service or 
order. 



or liability, or of such person interested having 
come into existence. 

Ord. L. r. 5.] An order so obtained shall, 
unless the court or judge shall otherwise direct, 
be served upon the continuing party or parties 
to the action, or their solicitors, and also upon 
each such new party, unless the person making 
the application be himself the only new party, 
and the order shall from the time of such 
service, subject nevertheless to the next two 
following rules, be binding on the persons 
served therewith, and every person served 
therewith who is not already a party to the 
action shall be bound to enter an appearance 
thereto within the same time and in the same 
manner as if he had been served with a writ of 
summons. 



To vary or 

discharge 

order. 



An application to vary or discharge the order made onder 
these mles most be made within twelve days. 

Ord. L. r. 6.] Where any person who is 
under no disability or under no disability other 
than coverture, or being under any disability 
other than coverture, but having a guardian ad 
litem in the action, shall be served with such 
order, such person may apply to the court or a 
judge to discharge or vary such order at any 
time within twelve days from the service thereof. 

Ord. L. r. 7.] Where any person being 
under any disability other than coverture, and 
not having had a guardian ad litem appointed 
in the action, is served with any such order. 
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such person may apply to the court or a judge 
to discharge or yary such order at any time 
within twelve days from the appointmeift of a * 
guardian or guardians ad litem for such party^ 
and until such period of twelve days shall have 
expired such order shall have no force or effect 
as against such last-mentioned person. 



For leave to give Notice of Contribution or 

Indemnity. Master. 

36 §• 37 Vict. s. 24, sub-sect. 3.] The said 
courts (High Court of Justice and Court of 
Appeal) respectively, and every judge thereof, 
shall also have power to grant to any defendant 
in respect of any equitable estate or right, or 
other matter of equity, and also in respect of 
any legal estate, right, or title claimed or 
asserted by him, all such relief against any 
plaintiff or petitioner as such defendant shall 
have properly claimed by his pleading, and 
as the said courts respectively, or any judge 
thereof, might have granted in any suit in- 
stituted for that piurpose by the same defendant 
against the same plaintiff or petitioner ; and 
also all such relief relating to or connected with 
the original subject of the cause or matter, and 
in like manner claimed against any other per- 
son, whether already a party to the same cause 
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or matter or not, who shall have been duly 
served with notice in writing of such claim 
pursuant to any rule of court or any order of 
the court, as might properly have been granted 
against such person if he had been made a de- 
fendant to a cause duly instituted by the same 
defendant for the like purpose ; and every per- 
son served with any such notice shall thence- 
forth be deemed a party to such cause or matter, 
with the same rights in respect of his defence 
against such claim, as if he had been duly sued 
in the ordinary way by such defendant. 

Ord. XVI. r. 17.] Where a defendant is 
or claims to be entitled to contribution or in- 
demnity, or any other remedy or relief over 
against any other person, or where from any 
other cause it appears to the court or a judge 
that a question in the action should be deter- 
mined not only as between the plaintiff and 
defendant, but as between the plaintiff, defen- 
dant, and any other person, or between any or 
either of them, the court or a judge may on 
notice being given to such last-mentioned per- 
son, make such order as may be proper for 
having the question so determined. 

Affidavit. Ex parte by defendant npon affidavit of the canse of action 

and the remedy or relief sought. The order may be granted 
at once, or the parties ordered to attend. 

Ord. XVI. r. 18.] Where a defendant 
claims to be entitled to contribution, indem- 
nity, or other remedy or relief over against 
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any person not a party to the action, lie may, 
by leave of the court or a judge, issue a 
notice to that effect, stamped with the seal 
with which writs of summons are sealed. A 
copy of such notice shall be filed with the 
proper officer and served on such person ac- 
cording to the rules relating to the service 
of writs of summons. The notice shall state 
the nature and grounds of the claim, and 
shall, unless otherwise ordered by the court 
or a judge, be served within the time limited 
for delivering his statement of defence. Such 
notice may be in the form or to the effect of 
the Form No. 1 in Appendix (B.) hereto with 
such variations as circumstances may require, 
and therewith shall be served a copy of the 
statement of claim, or if there be no statement 
of claim, then a copy of the writ of summons in 
the action. 

The power for a defendant to give a third person notice 
nnder this rale, so as to haye relief against snch third person, 
is limited to cases in which the claim of the defendant against 
snch third person is identical with that of the plaintiff against 
the defendant (Swansea Shipping Co, y. Duncan^ ^c, 45 
L. J. 423); hnt npon appeal, held that if there is a snh- 
stantial question which may be determined in the action, 
not only between the plaintiff and defendant, but also be- 
tween defendant and a third party, then that question onght 
not to be tried twice. (45 L. J. 638.) 

Upon a motion to rescind an order of Lindley, J., affirming 
an order of the Master to bring in Messrs. Leyland & Co. as 
third parties, against whom the defendants claimed an indem- 
nity in the action. The action was for negligence in effect- 
ing certain policies of marine insurance, whereby the plaintiff 
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was unable to recover upon them. The defendants senred 
notice ander Rale 18 upon Messrs. Lejland, that they claimed 
to be indemnified by them as having been their agents in 
effecting certain of the policies; and that if they wished to 
dispute the plaintiflE's claim they mast come in and defend ; 
upon which the orders complained of were made : the Divi- 
sional Court rescinded the order on the ground that the 
damages sued for by the plaintiff were not the same as the 
damages which the defendants would be entitled to recover 
against Messrs. Leyland, and that the defendants could not 
split up the cause of action into several parts and single out 
one or two to make a third party liable for in the same pro- 
ceedings. (Brown v. Hartley and another, Law Journal 
Notes, July 8th, 1876.) 

In an action against auctioneers by an intending vendee 
for his deposit money. Notice had been served upon Green, 
the vendor, who claimed the deposit money as forfeit. Out 
of the deposit defendant claimed commission. Lush, J., 
directed that the vendor, Green, should come in as a party to 
be bound by the verdict, and observed that this is one of the 
very cases contemplated by the act (^Tebbi v. Lewis and 
another, L. T., J. C. 48.) 

An action by builders for work done under a contract. 
Defendants desired to claim indemnity from the -architect, 
who had ordered extras without authority. The question 
to be tried was whether these extras were a reasonable out- 
come of the contract. Order to serve notice on architect. 
{Dawet and another v. Thornton and others, L. T., J. C. 
297.) 

An action for the price of ironwork. Smaley had con- 
tracted to build a warehouse; defendants to find the iron- 
work and receive from Smaley 80 per cent. Defendants 
admitted their liability, and the question was whether 
Smaley should indemnify them to the extent of 80 per cent., 
or to the full amount. Lush, J., ordered Smaley, if found 
to be liable, to be bound by the amount due from defendant. 
The object of the rule is to estop a third party from disput- 
ing the amount, that at the trial the defendant should be 
held liable to pay the plaintiff. (^Measures v. Thomat, L. T., 
J. C. 43.) 
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The following is the form of notice to be giyen, with sach Form of 
alterations as are necessary: — notice. 

Appendix (B.), Form 1.] 

Notice by Defendant to Third Pabty. 

187 . \_Here put the letter and number. "] 

Notice filed , X87 . 

In the High Conrt. 
Qneen's Bench Division. 

Between A. B., plaintiff, 
and 
C. D.y defendant. 
To Mr. X. Y. 

Take notice that this action has been brought by the 
plaintiff against the defendant [as surety for M. N., upon a 
bond conditioned for payment of 2,000Z. and interest to the 
plaintiff. 

The defendant claims to be entitled to contribution from 
yon to the extent of one-half of any sam which the plaintiff 
may recover against him, on the ground that you are [his 
co-surety under the said bond, or^ also surety for the said 
M. N., in respect of the said matter, under another bond 
made by you in favour of the said plaintiff, dated the 
day of , A.D. ] ]. 

Or [as acceptor of a bill of exchange for 500Z., dated the 
day of , A.D. , drawn by you before and 

accepted by the defendant, and payable three months after 
date. 

The defendant claims to be indemnified by you against 
liability under the said bill, on the ground that it was 
accepted for your accommodation.] 

Or [to recover damages for a breach of a contract for the 
sale and delivery to the plaintiff of 1,000 tons of coal. 

The defendant claims to be indemnified by you against 
liability in respect of the said contract, or any breach thereof, 
on the ground that it was made by him on your behalf and 
as your agent] 

And take notice that, if you wish to dispute the plaintiff's 
claim in this action as against the defendant C. D., you must 
cause an appearance to be entered for you within eight days 
after service of this notice. 

C.P. E 
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Notice to be 
giyen to 
plaintiff. 



Party senred 
to enter an 
appearance. 



In default of yoar so appearing, yon will not be entitled in 

any fntnre proceeding between the defendant G. D. and 

yourself to dispute the validity of the judgment in this 

action, whether obtained by consent or otherwise. 

(Signed) E.T. 
Or, 

Solicitor for the defendant, 
E.T. 
Appearance to be entered at 

Ord. XVI. r. 19.] When under r. 17 (p. 70) 
of this Order it is made to appear to the court 
or a judge at any time before or at the trial that 
a question in the action should be determined, 
not only as between the plaintiff and defendant, 
but as between the plaintiff and the defendant 
and any other person, or between any or either 
of them, the court or a judge, before or at the 
time of making the order for having such ques- 
tion determined, shall direct such notice to be 
given by the plaintiff at such time and to such 
person and in such manner as may be thought 
proper, and if made at the trial the judge may 
postpone such trial as he may think fit. 

Ord, XVI. r. 20.] If a person not a party to 
the action, who is served as mentioned in r. 18 
(p. 70), desires to dispute the plaintiff's claim 
in the action as against the defendant on whose 
behalf the notice has been given, he must enter 
an appearance in the action within eight days 
from the service of the notice. In default of 
his so doing, he shall be deemed to admit the 
validity of the judgment obtained against such 
defendant, whether obtained by consent or 
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otherwise. Provided always, that a person so 
served and failing to appear within the said 
period of eight days may apply to the court or 
a judge for leave to appear, and such leave may 
be given upon such terms, if any, as the court 
or a judge shall think fit. 

Ord. XVI. r. 21.] If a person not a party 
to the action served under these rules appears 
pursuant to the notice, the party giving the 
notice may apply to the court or a judge for 
directions as to the mode of having the ques- 
tion in the action determined ; and the court 
or judge, upon the hearing of such application, 
may, if it shall appear desirable so to do, give 
the person so served liberty to defend the ac- 
tion upon such terms as shall seem just, and 
may direct such pleadings to be delivered, or 
such amendments in any pleadings to be made, 
and generally may direct such proceedings to 
be taken, and give such directions as to the 
court or a judge shall appear proper for having 
the question most conveniently determined, and 
as to the mode and extent in or to which the 
person so served shall be bound or made liable 
by the decision of the question. 



To separate several Causes of Action joined. 

Master. 

The following caaaes of action shall not be joined withoat 
leave :— 

Ord, XYII. r. 2.] No cause of action Cansesofac- 

■g 2 tion that may 
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not be joined 
withoat leaTO. 



Summons. 



shall^ unless by leave of the court or a judge, 
be joined with an action for the recovery of 
land, except claims in respect of mesne profits 
or arrears of rent in respect of the premises 
claimed, or any part thereof, and damages for 
breach of any contract under which the same 
or any part thereof are held. 

Ord. XVII. r. 3.] Claims by a trustee in 
bankruptcy as such shall not, unless by leave 
of the court or a judge, be joined with any 
claim by him in any other capacity. 

Ord. XVII. r. 4.] Claims by or against 
husband and wife may be joined with claims 
by or against either of them separately. 

Ord. XVII. r. 5.] Claims by or against 
an executor or adminstrator as such may be 
joined with claims by or against him person- 
ally, provided the last-mentioned claims are 
alleged to arise with reference to the estate in 
respect of which the plaintiff or defendant sues 
or is sued as executor or administrator. 

Bat where seyeral causes of action have been joined in 
one, and it is embarrassing or inconvenient to try them to- 
gether, the defendant can take ont a summons to show cause 
why the several causes of action herein should not be tried 
separately. 

Ord. XVII. r. 8.] Any defendant alleging 
that the plaintiff has united in the same action 
several causes of action which cannot be con- 
veniently disposed of in one action, may at any 
time apply to the court or a judge for an order 
confining the action to such of the causes of 
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action as may be conveniently disposed of in 
one proceeding. 

Ord. XVII. r. 9.] If, on the hearing of 
such application as in the last preceding rule 
mentioned, it shall appear to the court or a 
judge that the causes of action are such as 
cannot all be conveniently disposed of in one 
action, the court or a judge may order any of 
such causes of action to be excluded, and may 
direct the statement of claim, or, if no state- 
ment of claim has been delivered, the copy of 
the writ of summons, and the indorsement of 
claim on the writ of summons, to be amended 
accordingly, and may make such order as to 
costs as may be just. 

Several issues of fact may be ordered ix> be tried separately, 
and by a different mode of trial. 

Ord. XXXVI. r, 6.] Subject to the pro- Several issues 
visions of the preceding rules (as to mode of tried sepa^^ ^ 
trial, see rr. 1, 2, 3, 4, 5, qf this Order), the lately, 
court or a judge may, in any action at any time 
or from time fo time, order that different ques- 
tions of fact arising therein be tried by different 
modes of trial, or that one or more questions of 
fact be tried before the others, and may appoint 
the place or places for such trial or trials, and 
in all cases may order that one or more issues 
of feet be tried before any other or others. 

An order will not be made if plaintiff is prejudiced by the 
itenes being tried separately. (^Millisioh v. Lloyd, L. T., 
J. C. 12.) 
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An action for in janes done to plaintiffs' ressel while in 
the dock of defendants, who denied their liability. Lnsh, J., 
ordered the question of liability to be tried separately from 
that of damages. (Liverpool, Brazil^ fc. Co. t. London 
and St. Katherine's Steam Navigation Co., L. T., J. C. 42.) 

Ord. XXXVI. r. 26.] The court or a 
judge may, if it shall appear desirable, direct 
a trial without a jury of any question or issue 
of fact, or partly of fact and partly of law, 
arising in any cause or matter which previously 
to the passing of the act could, without any 
consent of parties, be tried without a jury. 

Ord. XXXVI. r. 27.] The court or a 
judge may, if it shall appear either before or 
at the trial that any issue of &ct can be more 
conveniently tried, before a jury, direct that 
such issue shall be tried by a judge with a 



To strike out Counterclaim. 
Master. 



Summons. Plaintiff may apply by summons to have counter-claim 

struck out if it cannot be conyeniently disposed of in the 
action. The summons must be supported by showing the 
nature of the claim, and the defendant must support his 
opposition by affidavit showing that he has a bond fide 
ground for a cross action. 

Ord. XIX. r. 3.] A defendant in an action 
may set off, or set up, by way of counter-claim 
against the claims of the plaintiff, any right or 
claim, whether such set-off or counter-claim 
sound in damages or not, and such set-off or 
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counter-claim shall have the same effect as a 
statement of claim in a cross action, so as to 
enable the court to pronounce a final judgment 
in the same action, both on the original and on 
the cross claim. But the court or a judge maj, 
on the application of the plaintiff before trial, 
if in the opinion of the court or judge such set- 
off or counter-claim cannot be conveniently 
disposed of in the pending action, or ought not 
to be allowed, refiise permission to the defen- 
dant to avail himself thereo£ 

The iqsplication mofit be before replj. Time for ap- 

plication. 

Ord. XXII. r. 9.] Where a defendant by 
his statement of defence sets up a counter- 
claim, if the plaintiff or any other person named 
in manner aforesaid as party to such counter- 
claim contends that the claim thereby raised 
ought not to be disposed of by way of counter- 
claim, but in an independent action, he may at 
any time before reply, apply to the court or a 
judge for an order that such counter-claim may 
be excluded, and the court or a judge may, on 
the hearing of such application, make such 
order as shall be just. 

There is no doabt that a defendant is entitled to set np 
any counter-claim that is not so inoongmons as to be in- 
capable of being conyenientlj tried with the original daim. 
In an action for goods sold and deliyered, defence, frand as 
to the natnre of the goods. Defendant had retained the 
goods and there had been part payment. Lnsh, J., upon 
application of defendant, ordered the counter-claim to be 
allowed after issue joined, observing that fraudulent repre- 
sentation as to the nature of goods was ground for an action, 
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but if jou keep the goods it is no defence to an action for 
their yalae. {Evan» y. Oan, L. T., J. C. 19.) 

An action bj execntom against defendants, bankers of 
deceased, for money doe. Hnddleston, B., allowed oonnter- 
claim for payment of an overdne joint and seyeral promissory 
note signed by deceased. ( Wavell t. National and Provin- 
cial Bank of England, L. T., J. C. 166.) 

An action for rent. Set off the price of bntchers' meat 
delivered, and a coanter-claim for damages as tenants from 
year to year of the plaintiff, and for specific performance of 
an agreement to grant a lease. Lindley, J., affirming the 
decision of the Master, who had refused to strike oat the 
counter-claim, obseryed, I cannot hold that this connter>claim 
is sufficiently embarrassing to be struck out; and I think if 
I were to do so, I should be acting against the spirit of the 
act. {Atftfood y. Miller, L. T., J. C. 194.) 

An action on a bill of exchange. Statement of defence 
alleged that the bill had never been indorsed by Alexander, 
the drawee, to the plaintiff; or if it had been so indorsed, that 
there had been no consideration for such indorsement, and 
that it was held by plaintiff solely as trustee for Alexander. 
The set-off and counter-claim alleged that Alexander and 
the defendant were jointly engaged to act for a company, 
and that they agreed that the commission which they should 
receive for their services was to be equally divided between 
them, and that Alexander fraudulently refused to account 
for commission he had received. Lindley, J., allowed this 
set-off and counter-claim. (^Macdonald v. Bode, L. T., 
J. C. 224.) 

But in an action for assault and slander, with the state- 
ment of defence, a counter-claim had been delivered for 
breach of an agreement to repair. Quain, J., on appeal 
ordered the counter-claim to be struck out, because the 
matters therein alleged were not in any way connected with 
plaintiff's cause of action. {Lee v. Colyer, L. T., J. C. 175.) 

And in an action for libel contained in a circular letter, 
published by defendant among the shareholders of a company. 
Plaintiff a director, charged in the letter with conspiracy 
and fraud. Lindley, J., struck out a counter-claim for 
damages for loss sustained in respect of shares bought on 
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false representations, obserying that it was one of those cases 
where it would be very difficalt to keep the jnry from mixing 
np the two claims. {Moholson y. Jackson, L. T., J. C. 234.) 

Ord. XIX. r. 10.] Where any defendant 
seeks to rely upon any facts as supporting a 
right of set-off or counter-claim, he shall, in his 
statement of defence, state specifically that he 
does so by way of set-off or counter-claim. 



Leave to Plead. 
Master. 



It is necessary to obtain Idaye to plead in the following 
cases: — 

Ord. XXIV. r. 2.] No pleading subsequent Subsequent to 
to reply other than a joinder of issue shall be "^ ^' 
pleaded without leave of the court or a judge, 
and then upon such terms as the court or judge 
shall think fit. 

By summons to be at liberty to add (a further statement 
of counter-claim or defence) to the pleadings. It is to be 
obseryed that pleadings cannot go beyond the reply without 
leaye. 

Ord. XXIV. r. 3.] Subject to the last pre- To be delivered 
ceding rule, every pleading subsequent to reply ^^^ ^^^^ 
shall be delivered within four days after the 
delivery of the previous pleading, unless the 
time shall be extended by the court or a judge. 

Ord. XX. r. 2.] Where any ground of de- Further state- 
fence arises after the defendant has deUvered a ^l''^'^ 
statement of defence, or after the time limited 

E 5 
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To plead other 
defence with 
not gailtj hj 
Btatute. 



for his doing so has expired, the defendant may, 
and where any ground of defence to any set-off 
or counter-claim arises after reply, or after the 
time limited for delivering a reply has expired, 
the plaintiff may, within eight days aft;er such 
ground of defence has arisen, and by leave of 
the court or a judge, deliver a ftirther defence 
or further reply, as the case may be, setting 
forth the same. 

Ord. XIX. r. 16.] Nothing in these rules 
contained shall affect the right of any defendant 
to plead not guilty by statute. And every de- 
fence of not guilty by statute shall have the 
same effect as a plea q£ not guilty by statute 
has heretofore had. But if the defendant so 
plead he shall not plead any other defence 
without the leave of the court or a judge. 



To plead and 
demur to 
demarrer. 



After a pleading has heen amended it is neceasarj to 
obtain leave to plead in answer (see Ord. XXVII. r. 6, 
p. 86). 

Ord. XXVIII. r. 5.] If the party demur- 
ring desires to be at liberty to plead as well as 
demur to the matter demurred to, he may, 
before demurring, apply to the court or a judge 
for an order giving him leave to do so; and the 
court or judge, if satisfied that there is reason- 
able ground for the demurrer, may make an 
order accordingly, or may reserve leave to him 
to plead after the demurrer is overruled, or may 
make such other order and upon such terms as 
may be just. 
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B7 snmmons to be at libert j to plead and demnr to the Sammona. 
demurrer herein. Supported by showing there is a reasonable 
ground of demnrrer. 

The ground of demurrer that the statement of claim dis- 
closed no cause of action. Lindlej, J., gare leaye to plead 
and demur thereto. (L. T., J. C, 231.) 



To Amend Pleadings. 
Master. 

Ord. XXVII. r. 6.] In all cases not pro- 
vided for by the preceding rules (2 and 3^ po$t) 
of this order, application for leave to amend any 
pleading may be made by either party to the 
court or a judge in chambers, or to the judge 
at the trial of the action, and such amendment 
may be allowed upon such terms as to costs or 
otherwise as may seem just. 

By summons to show cause why the [plaintiff or defendant] Snmmons. 
should not be at liberty to amend the pleadings herein by, 
&c., or why the pleadings herein should not be amended by 
adding or striking out [here describe the amendment pro- 
posed or required]. 

The order for leare, which must state the time within 
which it is to be made, is generally allowed on payment of 
costs, but no amendment shall be made while a demurrer is 
pending. 

Ord, XXVIII. r. 7.] While a demurrer to No amendment 
the whole or any part of a pleading is pending, demurred * 
such pleading shall not be amended, unless by pending. 
order of the court or a judge ; and no such order 
shall be made except on payment of the costs 
of the demurrer. 
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Withoat leare. Ord. XXVII. r. 2.] The plaintiff may, 

without any leave, amend his statement of 
claim once at any time before the expiration of 
the time limited for reply and before replying, 
or, where no defence is deUvered, at any time 
before the expiration of fom: weeks from the 
appearance of the defendant who shall have last 
appeared. 

Ord. XXVII. r. 3.] A defendant who has 
set up in his defence any set-off or counter- 
claim may, without any leave, amend such set- 
off or counter-claim at any time before the 
expiration of the time allowed him for plead- 
ing to the reply, and before pleading tiiereto, 
or in case there be no reply, tiien at any time 
before the expiration of twenty-eight days from 
the filing of his defence. 

It is not necessary that the subject-matter of a connter- 
claim existed before the action. It may be pleaded if it 
arises in the course of the pleadings. 

Amendment Ord, XXVII. r. 1.] The court or a judge 

S*any\tege^of ^^^y, at any stage of the proceedings, allow 
the proceed- either party to alter his statement of claim or 

defence or reply, or may order to be struck out 
or amended any matter in such statements 
respectively which may be scandalous, or which 
may tend to prejudice, embarrass or delay the 
fair trial of the action, and all such amend- 
ments shall be made as may be necessary for 
the purpose of determining the real questions or 
question in controversy between the parties. 
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The groands upon which ik plaintiff's claim is based shonld Of statement 
concisely appear in his statement of claim, and without at of claim, 
all going into the eyidence. 

Striking ont pleadings as embarrassing is a matter of 
discretion in the judge, and as a general rule no appeal from 
his order will be entertained. {Qoldring y. Wharton Salt- 
works Co., L. B., Jane, 1876, Q. B. 374.) 

An action for work done in building a reservoir. The Master 
ordered twentj-two paragraphs of the statement of claim to 
be struck out on the ground of prolixity. It appeared that 
the action was brought on two contracts, which were set out, 
and yarious allegations assigned not as breaches, but put in 
simply to prejudice. Huddleston, B., aflSrmed the Master's 
decision, as the first principle of pleading under the act is to 
ayoid prolixity. {Marth y. May or , ^o. of Ponte/raot, 
L. T., J. C. 167.) 

And Lindley, J., in an action for unlawful distress, ordered 
the statement of claim to be amended, not only on the ground 
of prolixity, but of obscurity. Costs to be defendant's. 
(^Moorhouse y. Colville, L. T., J. C. 201.) 

It must not be embarrassing, the grieyance must be stated 
clearly. ^Jonet y. Turner, L. T., J. C. 128.) 

Admissions by the defendant, inserted in a paragraph of 
statement of claim, were ordered by Quain, J., to be struck 
out. {Askew y. North Eastern Rail Co., L. T., J. C. 121.) 

In an action for trespass, plaintiff, under order for par- 
ticulars, deliyered a copy of the indorsement on the writ as a 
statement of claim. Lindley, J., held this not to be sufficient, 
and ordered it to be amended. (L. T., J. G. 228.) 

Where in an action on a voluntary bond the defence set Of statement 
up was one of fraud, and contained eight paragraphs of of defence or 
matter as to the course of living led by the parties, Archi- counter-claim, 
bald, J., ordered them to be struck out, being " scandalous," 
and not fit to appear on the pleadings. (^Duncan v. Vereker, 
L. T., J. C. 289.) 

It will also be struck out if embarrassing. {Restall v. 
Steward, L. T., J. C. 147.) 

A plea to an action on a contract that the plaintiff was 
suing on his own behalf, whereas he made the contract as 
agent for a company, will not be struck ont as embarrassing. 
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(^Ooldring t. Wharton Saltfoorki Of,, L. K, Jme, 1876, 
Q. B. 574.) 

Mr. Jastice Lnsh, in an action, Orowther r. Du Oillon, 
tried at the Leeds Sommer ABsizea, 1876, disallowed the 
prayer for an in j auction in a statement of oounteiMslaim. 

Ord. XXVII. r. 4.] Where any party 
has amended his pleading under either of the 
last two preceding rules^ the opposite party 
may, within eight days after the delivery to 
him of the amended pleading, apply to the 
court, or a judge, to disallow the amendment, 
or any part thereof, and the court or judge 
may, if satisfied that the justice of the case 
requires it, disallow the same or allow it subject 
to such terms as to costs or otherwise as may 
seem just 

mcnitoe^t*^' ^^^' XXVII. r. 5.] Where any party 

has amended his pleading under rule 2 or 3 
of this Order, the other party may apply to 
the court or a judge for leave to plead or 
amend his former pleading within such time 
and upon such terms as may seem just. 

It is to be observed it cannot be done bat by sanunona 
stating the amendment sought 

Amendment to Ord. XXVII. r. 7.] If a party who has 
time ^ited b"^ obtained an order for leave to amend a pleading 
order. delivered by him does not amend the same 

within the time limited for that purpose by 
the order, or if no time is thereby limited, then 
within fourteen days from the date of the order, 
such order to amend shall, on the expiration of 
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such limited time as aforesaid^ or of such four- 
teen days^ as the case may be^ become ipso 
facto void, unless the time is extended by the 
court or a judge. 

Ord. XXVII. r. 9.] Whenever any Amendment to 
pleading is amended^ such pleading when ^^^ * 
amended shall be marked with the date of the 
order, if any, imder which the same is so 
amended, and of the day on which such amend- 
ment is made, in manner following, viz. : 
" Amended day of ." 



To set aside Demurrer. 
Master. 

Ord. XXVIII. r. 2.] A demurrer shall Demurrer must 
state specifically whether it is to the whole or Ijl^und^^f law. 
to a part, an^ if so, to what part, of the plead- 
ing of the opposite party. It shaU state some 
ground in law for the demurrer, but the party 
demurring shall not, on the argument of the 
demurrer, be limited to the ground so stated. 
A demurrer may be in Ihe Form 28 in Ap- 
pendix (C.) hereto. If there is no ground, or 
only a fiivolous ground of demurrer stated, the 
court or judge may set aside such demurrer, 
with costs. 

Bj sammonB. Formerly it was safflcient to state that the 
pleading was ''bad in substance," and to state in the margin 
the ground whj. Now, however, the demurrer must set out 
some ground in law, which, if friyolous, will be set aside. 
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The following ia the f onn of demurrer proTided by the 

Btatnte : — 

Appendiw (C.)> ^rm 28.] 

FOBM OF DEMUBBBB. 

In the High Conrt of Jostioe, 
Division. 

JLm B. iJ, V/« iJ» 

The defendant [plaintiff] demurs to the [plaintiff's state- 
ment of complaint or defendant's statement of defence, or of 
set-off, or of counteivclaim], [or to so much of the plaintiff's 
statement of complaint as claims ... (^ as alleges as 
a breach of contract the matters mentioned in paragraph 17> 
or as the case may (0], and says that the same is bad in 
law on the ground that [here ttate a ground of demurrer'] 
and on other grounds, sufficient in law to sustain this de- 
murrer. 

As to amending pleadings demurred to, see Order XXVIIL 
r. 7, p. 83. 



To settle Issues, 
Judge. 

Ord, XXVI.] Where in any action it 
appears to a judge that the statement of claim 
or defence or reply does not sufficiently define 
the issues of &ct in dispute between the parties, 
he may direct the parties to prepare issues, and 
such issues shall, if the parties differ, be settled 
by the judge. 

By summons at the instance of either partj to show cause 

why the issues should not be settled by the judge at chambers. 

This summons maj be taken before the Master by consent. 



PAYMENT INTO COURT.* 89 

To pay Money into Court in Satisfaction. 

Master. 

Leayeis only necessary after deliyery of defence. 
By summons to be at liberty to pay money into court in Summons, 
satisfaction of plaintiff's claim. 

Ord. XXX. r. 1.] Where any action is Payment into 
brought to recover a debt or damages^ any de- f^ctio^ ^ ^ 
fendant may at any time after service of the 
writ, and before or at the time of delivering 
his defence, or by leave of the court or a judge 
at any later time, pay into court a sum of 
money by way of satisfaction or amends. Pay- 
ment into court shall be pleaded in the defence, 
and the claim or cause of action in respect of 
which such payment shall be made shall be 
specified therein. 

" As money may now be paid into court without leave 
at any time after service of the writ and before defence 
(Ord. XXX. r. 1), summonses to stay on payment of a 
smaller sum will no longer be issued. Instead thereof, the 
amount should be paid into court and the receipt sent to the 
plaintiff's solicitor, with the notice (Appendix B.), Form 5. 
By order of the sitting judge [Lush, J.], Chambers, Novem- 
ber 12th, 1876." 

Ord. XXX. r. 2.] Such sum of money To whom paid, 
shall be paid to the proper officer, who shall 
give a receipt for the same. If such payment 
be made before delivering his defence, the de- 
fendant shall thereupon serve upon the plaintiff 
a notice that he has paid in such money, and 
in respect of what claim, in the Form No. 5 in 
Appendix (B.) hereto. 
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Appendix (B.), Form 6.] 
Notice of Notice of Paymbnt into Coubt. 

payment into ^ ^^ ^^^^ ^^ ^j Justice. 1876. B. No. 

Q. B. Division. 

A,. B. v» C lJ» 
Take notice that the defendant has paid into court A , 
and says that that snm is enongh to satisfy the plaintiff's 
claim [or the plaintiff's claim for, &c.]. 
To Ur. X. Y., Z., 

the Plaintiff's Solicitor. Defendant's Solicitor. 



To dismiss Action for want of Prosecution. 

Master. 
Non-delivery Qrd. XXIX. r. 1.] If the plaintifi; being 

of statement of* :i . n ^^ ^ . i/»t» a ±. 

claim. bound to deliver a statement of claim^ does not 

deliver the same within the time allowed for 
that purpose^ the defendant may^ at the expira- 
tion of that time^ ^pplj ^ the court or a judge 
to dismiss the action with costs, for want of 
prosecution ; and on the hearing of such appli- 
cation the court or judge may, if no statement 
of claim have been delivered, order the action 
to be dismissed accordingly, or may make such 
other order on such terms as to the court or 
judge shall seem just. 

Snmmons. Summons to show cause why this action should not be 

dismissed for want of prosecution. 

Ord. XXXVI. r. 4.] Subject to the pro- 
visions of the following rules, if the plaintiff 
does not within six weeks after the close of the 
pleadings, or within such extended time as a 
court or judge may allow, give notice of trial. 
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the defendant may^ before notice of trial given 
bj the plaintiff^ give notice of trial, and thereby 
specify one of the modes mentioned in rule 2 ; 
and in such case the plaintifi^ on giving notice 
within the time fixed by rule 3 that he desires 
to have the issues of fact tried before a judge 
and jury^ be entitled to have the same so tried. 

The roles referred to relate to the notice of the mode of 
trial. 

Ord. XXXVI. r. 4a, Rule 13 of June^ Non-delivery 
1876.] The defendant, instead of giving ^^^"^ °^ 
notice of trial, may apply to the court or judge 
to dismiss the action for want of prosecution ; 
and on the hearing of such application, the 
court or a judge may order the action to be 
dismissed accordingly, or may make such other 
order, and on such terms, as to the court or 
judge may seem just. 

The action may also he liahle to he dismiBsed if plaintiff 
fails to answer interrogatories. See Ord. XXXI. r. 20, 
p. 96. 



To deliver Interrogatories. 
Judge (Master by consent). 

Ord. XXXI. r. 1.] The plaintiff may, at Time for 
the time of delivering his statement of claim, delivering in- 

. - terrogatories. 

or at any subsequent time not later than the 
close of the pleadings, and a defendant may, at 
the time of delivering his defence, or at any 
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DI8C0VEEY. 



Affidavit, by 
whom made. 



Affidavit in 
snpport. 



Interrogatories 
allowed before 
statement of 
defence in 
fltpecial cases. 



subsequent time not later than the close of the 
pleadings^ without any order for that purpose, 
and either partj may at any time, by leave of 
the court or a judge, deliver interrogatories in 
writing for the examination of the opposite 
party or parties, or any one or more of such 
parties, with a note at the foot thereof, stating 
which of such interrogatories each of such per- 
sons is required to answer : Provided fliat no 
party shall deliver more than one set of inter- 
rogatories to the same party without an order 
for that purpose. 

A summons to deliver interrogatories, therefore, is only 
necessary before delivery of statement of claim or defence ; 
or after the close of the pleadings; or for the purpose of 
delivering further interrogatories. 

Where it is sought to administer interrogatories after the 
pleadings are at end, the practice under the old system con- 
tinues, and an affidavit of the party proposing to interrogate 
and of his solicitor or agent (or if from unavoidable drcnm- 
stances the plaintiff or defendant cannot join in the affidavit, 
upon an affidavit showing why, it may be dispensed with, 
C. L. P. Act, 1864, 8. 62, or where a party sues in person 
the affidavit of the solicitor will be dispensed with, Oxlade 
V. North Eattem Bail, Co., 12 C. B., N. S. 350), stating 
that deponents believe— 

That the party proposing to interrogate will derive material 
benefit in the cause from the discovery which he seeks : 

That there is a good cause of action or defence upon the 
merits. 

And, if made by the defendant,— 

That the discovery is not sought for the purpose of delay. 

Upon the hearing of the summons the nature of the inter- 
rogatories will be gone into. 

In special cases interrogatories may be allowed to be de- 
livered by defendant before his statement of defence. 

Such leave was refused in an action for breach of trust 
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against the execators of the legal persoDal representatiTe of 
a deceased trustee, who alleged that they were unable to 
prepare a defence in consequence of ignorance of the trans- 
actions. {Disney y. Longhoumef 45 L. J., Ch. 532.) 

In an action on a bill of exchange (defence, failure of con- 
sideration), defendant desired to obtain information whether 
the failure oi. consideration would be a defence, by inter- 
rogatories. Archibald, J., allowed them to be delivered, 
observing that it might save expense, for if the plaintiff is a 
holder for value without notice, no statement of defence will 
be put in. {Hawley y. Beade^ L. T., J. C. 290.) 

To interrogate a body corporate an order is necessary at To interrogate 

any stage, and will not be granted as of course. A summons & body cor- 

for leaye must be issued. P,^™^ °^ j°™* 

stock company 

Ord. XXXI. r. 4.] If any party to an 
action be a body corporate or a joint stock 
company, whether incorporated or not, or any 
other body of persons, empowered by law to 
sue or be sued, whether in its own name or in 
the name of any officer or other person, any . 
opposite party may apply at chambers for an 
order allowing him to deliver interrogatories 
to any member or officer of such corporation, 
company, or body, and an order may be made 
accordingly. 

Interrogatories delivered to a joint stock company without 
an order, were, by Archibald, J., ordered to be struck out. 
( Carter y. Leeds Daily News Co. and Jackson, L. T., J. C, 
199.) 

Ord. XXXI. r. 3.] Interrogatories may Form of 
be in the Form No. 7 in Appendix (B.) hereto, interrogatories. 

with such variations as circumstances may 
require. 
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Appendix (B.)> Form 7.] 

FOBM OF INTBSBOOATOBIES. 

In the High Court of Justice. 1874. B. No. 

Diyijion. 

Between A. B., plaintiff, 

and 

C. D., £. F. and G. H., defendants. 

Interrogatories on behalf of the abore-named [plaintiffs 

or defendant C. DJ] for the examination of the aboTO- 

named [defendants E. F. and O, H.^ ox plaintiff ^ 

1. Did not, &c. 

2. Ha^ not, &c. 
&c. &c. &c. 

[The defendant E. F, is required to answer the 
interrogatories numbered .] 

[The defendant Q, H, is required to amwer the 
interrogatories numbered .] 

Coste. Ord. XXXI. r. 2.] The court in adjusting 

the costs oi the action shall at the instance of any 
party inquire or cause inquiry to be made into 
the propriety of exhibiting such interrogatories, 
and if it is the opinion of the taxing master or 
of the court or judge that such interrogatories 
have been exhibited unreasonably, vexatiously, 
or at improper length, the costs occasioned by 
the said interrogatories and the answers thereto 
shall be borne by the party in fault. 

See Special Allowances, R. 18, of Ang. 12th, 1870, p. 83. 
The costs are generally costs in the canse. 

Ord. XXXI. r. 6.] Interrogatories shall 
be answered by affidavit to be filed within ten 
day«, or withi/such other time as a judge nu^y 

allow. 

The practice was entirely the same under the C. I^ F. Act 
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Ord. XXXI. r. 7 {as amended by r. 11 of Form of 
June, 1876).] An affidavit in answer to in- answer. 
terrogatories shall^ unless otherwise ordered by 
a judge^ if exceeding ten folios^lbe printed and 
may be in the Form No. 8 in Appendix (B.) 
hereto^ with such variations as circumstances 
may require. 

Appendix (B.), t^ifrm 8.] 

Form of Answeb to Iktbbbogatobiss. 

In the High Court of Jnstioe. 1874. B. No. 

DivisioiL 

Between A. B., plaintiff, 
and 
C. D., E. F. and a. H., defendants. 
The answer of the above-named defendant E. F. to the 
interrogatories for his examination by the aboye- 
named plaintiff. 
In answer to the said interrogatories, I, the aboye-named 
E. F.y make oath and say as follows : — 



The rule originally required the affidavit to be printed if 
it exceeded three folios. 

Ord. XXXI. r. 8.] Any objection to Objections to 
answering any interrogatory may be taken, ^dalreions 
and the ground thereof stated in the affidavit, ^^w taken. 

This rule is perfectly distinct in its intention from rule 5 
(p. 97, to strike out interrogatories), and is intended where 
the objection to answer the interrogatory is not that it is 
bad in itself, but that there are special reasons for objecting, 
which must be set out in the affidavit. 

Ord. XXXI. r. 9.] No exceptions shall Sufficiency of 
be taken to any affidavit in answer^ but the Seteminedby 
sufficiency or otherwise of any such affidavit judge, 
objected to as insufficient shall be determined 
by the court or a judge on motion or summons. 
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answer. 



OmiBsion to, or Qrd. XXXL r. 10.] If any person In- 

terrogated omits to answer, or answers insuffi- 
ciently, the party interrogating may apply to 
the court or a jiidge for an order requiring him 
to answer, or to answer further, as the case 
may be. And an order may be made requiring 
him to answer, or answer further, either by 
affidavit or by vivd voce examination as the 
judge may direct. 



Snmmons. 



Non-com- 
pliance with 
order. 

Action 
dismissed or 
defence struck 
oat. 



Under these rales a sammons is issued to show cause why 
A. B. should not file a farther affidavit in answer to inter- 
rogatories delivered herein. The judge may order a further 
answer, or that the party interrogated be examined vivd 
voce. 

Ord, XXXI. r. 20.] If any party fails to 
comply with any order to answer interroga- 
tories, or for discovery or inspection of docu- 
ments, he shall be liable to attachment. He 
shall also, if a plaintiff, be liable to have his 
action dismissed for want of prosecution, and, 
if a defendant, to have his defence, if any, 
struck out, and to be placed in the same position 
as if he had not defended, and the party inter- 
rogating may apply to the court or a judge for 
an order to that effect, and an order may be 
made accordingly. 

This is a highly penal provision and only to be exercised 
in the last resort, and will not be granted when the parties 
really intend to answer. (Lush, J., L, T., J. C. 32.) 

Upon an application to dismiss an action for want of 
prosecution, plaintiff and his wife having been ordered to 
answer interrogatories, the latter only answered: — Held, that 
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it was not imperatiye upon the court to dismiss the action in 
Bach a state of circumstances. {Hartley t. Owen^ Ch. 
Weekly Notes, June 10th, 1876, 193.) 



To strike out Interrogatories. 
Judge (Master by consent). 

Resorted to where the interrogatories objected to are bad 
in substance. 

Ord. XXXI. r. 5.] Any party called upon Objections to 
to answer interrogatories, whether by ^i^iself g^^^^g ^^ 
or by any member or officer, may, within four bad in sub- 
days aiter service of the interrogatories, apply '"^''^ 
at chambers to strike out any interrogatory, on 
the ground that it is scandalous or irrelevant, 
or is not put bond fide for the purposes of the 
action, or that the matter inquired after is not 
sufficiently material at that stage of the action, 
or on any other ground. And the judge, if 
satisfied that any interrogatory is objectionable, 
may order it to be struck out. 

Summons to show cause why the first, second and third Summons, 
interrogatories delivered herein should not be struck ont. 

This is entirely new; previously, upon the hearing of the When not 
summons for leave to deliver interrogatories under the allowed. 
51st section of the C. L. P. Act, 1854, the merits of each 
interrogatory were discussed. Now that the parties deliver 
them as of right, and as abuse of that right is likely to arise, 
this rule provides a remedy, giving a judge power to strike 
out such as are — 

1. Scandalous; 

2. Irrelevant. 

In an action for breach of promise to marry, Quain, J., 
allowed interrogatories as to means of defendant, and as to 
C.P. F 
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Bettlement made on defendant's present wife. (L. T., J. C. 
133.) Bnt to proTe mere expectations of means by defendant, 
as to the means of his relations and as to any settlement 
made by them on his present wife, Lindley, J., ordered them 
to be stmck oat (L. T., J. C. 213.) They mnst have, said 
the same learned jndge, some connection with the pleadings. 
(L. T., J. C. 241.) Bnt the mere fact that they are open to 
criticism is not a reason for striking them ont. ( Winters t. 
Dabbs, L. T., J. C. 207.) 

3. Are not pat bond fide for the parposes of the action. 
They will not be allowed for the parpose of shaking 

opponent's character. (Baker y. Newton, L. T., J. C. 173.) 

4. That the matter inquired after is not saf&ciently mate- 

rial at that stage of the action ; or, 

6. On any other gronnd. 

The general interrogatory as to documents is not nsaally 
allowed. (PUten v. Chatterburg, L. T., J. C. 141 ; Bannicot 
and another y. HarrU, L. T., J. C. 138.) 



To discover Documents. 
Judge (Master by consent), 

Ord. XXXI. r. 11.] It shaU be lawful for 
the court or a judge at any time during the 
pendency therein of any action or proceeding, 
to order the production by any party thereto, 
upon oath, of such of the documents in his 
possession or power, relating to any matter in 
question in such action or proceeding, as the 
court or judge shall think right ; and the court 
may deal with such documents, when produced, 
in such manner as shall appear just. 

Ord. XXXI. r. 12.] Any party may, 
without filing any affidavit, apply to a judge 
for an order directing any other party to the 
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action to make discovery on oath of the docu- 
ments which are or have been in his possession 
or power, relating to any matter in question in 
the action. 

By Bnmmons issned at plaintiff's instance after delivery of Summons, 
statement of claim, and at defendant's after statement of 
defence; except under special drcnmstances. The reason 
why the plaintiff should not issue a summons before is 
obvious. A writ might be served and then an application 
under this rule to fish out a case. 

This rule goes far beyond that under the C. L. P. Act, as 
it not only dispenses with an afSdavit, but requires the 
opposite party, if he has not got the documents, to state 
what he has done with them. 

An application by plaintiff for discovery. Defendant's 
affidavit stated that he had no documents in his power, 
possession or control. It appeared that defendant was a 
bankrupt, and that all his books and papers had been handed 
over to the trustee. lindley, J., decided that the defendant 
must state what documents passed from him to the trustee, 
and the fact of their so passing. (L. T., J. C. 235.) 

The order is granted, as a matter of course, upon very 
slight grounds, unless an objection is sustained, the onus 
resting on the party summoned. (Lindley, J., L. T., J. C. 
227.) But it must appear that there are documents to be 
produced. An order will not be made upon mere applica- 
tion ; it must appear that there are documents to be pro- 
duced. 

The power to refuse an order for the production of a 
document is limited to documents which fall within some 
known rule of protection or privilege, such as that of profes- 
sional privilege. {BustroB and others v. White, 45 L. J. 
642.) Where the parties by consent submit the documents 
themselves to the judge at chambers, the decision at which 
the judge arrives on such inspection will be final. (Ibid.) 

Ord. XXXI. r. 13.] The affidavit to be Affidavit as to 
made by a party against whom such order as documents. 

f2 
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Form of 
affidavit of 
docnmentB 



is mentioned in the last preceding rule has 
been made, shall specify which, if any, of the 
documents therein mentioned he objects to 
produce, and it may be in the Form No. 9 in 
Appendix (B.) hereto, with such variationB as 
circumstances may require. 

Bj this affidavit the party can protect himself with regard 
to any docoments for which he claims privilege. 

Correspondence between the solicitor of one of the parties 
to an action and a third person for the purpose of ascertain- 
ing facts, with a view to the action which was afterwards 
brought and was then anticipated, and for the purpose of 
gniding the party as to the mode of carrying it on, is privi- 
leged from inspection. {M^ CJorqwndale v. Bell, 45 L. J., 
C. P. 829.) Bat a letter written by plaintiff's agent to 
plaintiff containing the agent's opinion on the subject- 
matter, he having no personal knowledge of the facts beyond 
that possessed by the defendant, held not privileged. 

The statutory form of affidavit is the right one, and is 
intended to be the common form. ^ An affidavit of docu- 
ments," says Mr. Justice Lindley, **is intended now to be 
exhaustive" (L. T., J. C. 246), and includes documents that 
have been in the power of the opposite party. The form 
given in the act is so. 

Appendix (B.), Form 9.] 

FoBM OP Affidavit as to Documents. 
In the High Court of Justice. 1874. B. No. 

Division. 

Between A. B., plaintiff, 
and 
C. D., defendant. 
I, the above-named defendant C. D., make oath and say 
as follows :^ 

1. I have in my possession or power the documents relating 
to the matters in question in this suit set forth in the first 
and second parts of the first schedule hereto. 

2. I object to produce the said documents set forth in the 
second part of the said first schedule hereto. 
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3. That ^here $tate upon wJiat groundtt the ol^eetion U 
made, and verify the facts as far as may be"}' 

4. I have had, bat haye not now, in mj posseasion or 
power the docoments relating to the matters in qnestion in 
this sait set forth in the second schedule hereto. 

5. The last-mentioned documents were last in mj posses- 
sion or power on [^state when"], 

6. That [^here state what has become of the last-mentioned 
documents, and in whose possession they now are"], 

7. According to the best of my knowledge, information 
and belief, I have not now, and never had in my possession, 
custody or power, or in the possession, custody or power of 
my solicitors or agents, solicitor or agent, or iu the possession, 
custody or power of any other persons or person on my behalf, 
any deed, account, book of account, voucher, receipt, letter, 
memorandum, paper or writing, or any copy of or extract 
from any such document, or any other document whatsoever, 
relating to the matters in question in this suit, or any of 
them, or wherein any entiy has been made relative to such 
matters, or any of them, other than and except the docu- 
ments set forth in the said first and second schedules hereto. 



To inspect Documents. 
Judge, 

The summons is only necessary. 

Ord. XXXI. r. 17.] If the party served Summons to 
with notice under rule 15 (post^ p. 103) omits ""^ ' 
to give such notice of a time for inspection^ or 
objects to give inspection, the party desiring it 
may apply to a judge for an order for inspection. 

The summons asks for liberty to inspect and take copies 
of or extracts from, &c. 

Upon the hearing it must be supported by an affidavit Affidavit in 
showing — support. 

1. Of what documents inspection is sought. Documents 
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Order. 



Qaestion in 
dispute may 
be first tried. 



referred to in the pleadings, or affidayitsof the party against 
whom the application is made, are excepted. 

2. That party applying is entitled to inspect. 

8. That the documents are in possession or power of the 
other party. 

Ord. XXXI. r. 18.] Every appKcation for 
an order for inspection of documents shall be to 
a judge. And except iti the case of documents 
referred to in the pleadings or affidavits of the 
party against whom the application is made^ or 
disclosed in his affidavit of documents^ such 
application shall be founded upon an affidavit 
showing of what documents inspection is sought, 
that the party applying is entitled to inspect 
them, and that they are in the possession or 
power of the other party. 

The order is the affirmative of the summons, and generally 
that the inspection take place at the office of the opposite 
solicitor, npon payment of 6«. %d. costs and 4^. per folio for 
extracts. 

Or the jndge may resenre the question of discovery or 
inspection till after the determination of the issue or question 
to be determined. 

Ord, XXXI. r. 19.] If the party from 
whom discovery of any kind or inspection is 
sought objects to the same, or any part thereof, 
the court or a judge may, if satisfied that the 
right to the discovery or inspection sought 
depends on the determination of any issue or 
question in dispute in the action, or that for 
any other reason it is desirable that any issue 
or question in dispute in the action should be 
determined before deciding upon the right to 
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the discovery or inspection^ order that such 
issue or question be determined first, and reserve 
the question as to the discovery or inspection. 

Bule 20. If any party fails to comply with any order to 
answer interrogatories, or for discovery or inspection of 
docnments, he shall be liable to attachment (p. 96). 

The following is the notice referred to in rule 17, p. 101 : — Notice to 

, prodnce doca- 

Ord. XXXI. r. 15.] Notice to any party ments. 
to produce any documents referred to in his 
pleading or affidavits shall be in the Form 
No. 10 in Appendix (B.) hereto. 

Appendix (B.), Form 10.] 

FoBM OF Notice to produce Docxtments. Form of notice 

In the High Conrt of Justice. ^ produce. 

Q. B. Division. 

A. B. V, C. D. 
Take notice, that the [plaintiff or defendant] requires jou 
to produce for his inspection the following documents referred 
to in jour [statement of claim, or defence, or affidavit, dated 
the daj of , a.d. ]. 

{^Detoribe documents required,"] 
X.Y., 
To Z., Solicitor to the 

Solicitor for 

Ord. XXXI. r. 16.] The party to whom Notice to 
such notice is given shall, within two days '^P®®*- 
from the receipt of such notice, if all the docu- 
ments therein referred to have been set forth 
by him in such affidavit as is mentioned in 
rule 13, or if any of the documents referred 
to in such notice have not been set forth by 
him in any such affidavit, then within four 
days from the receipt of such notice, deliver to 
the party giving the same a notice stating a 
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time within three days from the delivery thereof 
at which the documents, or such of them as he 
does not object to produce, may be inspected 
at the office of his solicitor, and stating which 
(if any) of the documents he objects to produce, 
and on what ground. Such notice may be in 
the Form No. 11 in Appendix (B. ) hereto, with 
such variations as circumstances may require. 

Appendix (B.), Ibrm 11.] 

Form of notice. Fobm op Noticb to ikspect Docuhents. 

In the High Court of Justice. 
Q. B. Diyision. 

A« B. V, C 1^. 
Take notice, that yon can inspect the documents mentioned 
in your notice of the day of , A.D. [except the 

deed numbered in that notice] at my ofSce on Thursday 
next, the instant, between the hours of 12 and 4 

o'clock. 

Or, that the [plaintiff or defendant] objects to giring yon 
inspection of the documents mentioned in your notice of the 
day of , A.D. , on the ground that [^itaU the 
grotmd]. 

Particular attention to the effect of the following rule is 
directed. 

Notice to in- Ord. XXXI. r. 14.] Every party to an 

mrats^iSerred ^^^^^^ ^^ Other proceeding shall be entitled, at 
to in pleadings, any time before or at the hearing thereof, by 

notice in writing, to give notice to any other 
party, in whose pleadings or affidavits reference 
is made to any document, to produce such 
document for the inspection of the party giving 
such notice, or of his solicitor, and to permit 
him or them to take copies thereof; and any 
party not complying with such notice shall not 
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afterwards be at liberty to put any such docu- 
ment in evidence on his behalf in such action 
or proceeding, unless he shall satisfy the court 
that such document relates only to his own 
title, he being a defendant to the action, or that 
he had some other sufficient cause for not com- 
plying with such notice. 



For a Special Case. 

Master. 

Ord. XXXIV. r. 2.] If it appear to the 
court or a judge, either from the statement of 
claim or defence or reply or otherwise, that 
there is in any action a question of law, which 
it would be convenient to have decided before 
any evidence is given or any question or issue 
of fact is tried, or before any reference is made 
to a referee or an arbitrator, the court or judge 
may make an order accordingly, and may direct 
such question of law to be raised for the opinion 
of the court, either by special case or in such 
other manner as the court or judge may deem 
expedient, and all such further proceedings as 
the decision of such question of law may render 
unnecessary may thereupon be stayed. 

Bj summons at the instance of either party to show cause Summons, 
whj the facts of this case shomld not he stated in the form 
of a special case for the opinion of the court. 

The production of the pleadings will generally he sufScient Materials, 
materials for the guidance of the Master, hut it may he 
deemed necessary to have affidavits of facts. 

F 5 
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Order. 



Printing 
special case. 



DeliTery to 
judges. 



An order will be granted when the qaestion to be decided 
is one only of law, and will not be allowed where the legal 
liability depends on disputed facts. (Lush, J., L. T., J. C. 18.) 

The judge has power to make the order at any time, and 
ought to do so before statement of claim, if it is made clear 
that the point of law ought to be decided first. (^Metro- 
politan Board of Works y. Nef9 River Co.f Weekly Notes, 
June 10, 1876, Q. B. 194.) 

Upon the order being made the special case must be pre- 
pared by the parties, and statements therein in dispute 
between them will be settled by the Master npon a summons 
being taken out for that purpose. 

Ord. XXXIV. r. 4.] No special case in 
an a<;tion to which a married woman, infant, or 
person of unsound mind is a party shall be set 
down for argument without leave of the court 
or a judge, the application for which must be 
supported by sufficient evidence that the state- 
ments contained in such special case, so far as 
the same affect the interest of such married 
woman, infant, or person of unsound mind, are 
true. 

Arbitrator may state special case ; see Order XXXVI. r. 
84, p. 112. 

Ord. XXXIV. r. 3.] Every special case 
Shan be printed by the plaintiff, and signed by 
the several parties or their solicitors, and shall 
be filed by the plaintiff. Printed copies for 
the use of the judges shall be delivered by the 
plaintiff. 

By R. G. H. 1863, r. 16, it is required, tbat, fonr clear days 
before the day appointed for argument, fonr copies shall be 
delivered to the senior judges of the court, two by plaintiff 
and two by defendant. By this rule, howeyer, all the books 
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are to be deliyered bj tbe plaintiff, bat the namber of copies 
haye not been fixed. The maximnm namber of jadges con- 
stitating the coart being three, it woald appear that three 
copies are safficient. 

If not delivered within the proper time, an ex parte appU- Leave reqaired 
cation for leave to deliver them nunc pro tune mast be made to deliver copies 
to the Master. Always granted apon a statement of the ^ 

caase of delay, provided it is not a wilf al delay. 

Upon prodaction of the order the judges' clerks at cham- 
bers will receive the copies and enter them in a book kept for 
that purpose. 

It is to be observed, that, if the books are not delivered Effect of non- 
before the hearing of the case, it will be strack oat delivery. 

Ord. IV. Additional RuleSy August, 1875.] 
The 3rd rule of the Order XXXIV. in the 
first schedule to the Supreme Court of Judi- 
cature Act, 1875, shall apply to a special case, 
pursuant to the Act of 13 & 14 Vict. c. 35. 

This refers to printing special cases in eqaity. 



To change the Venue. 
Master. 

Ord. XXXVI. r. 1.] There shall be no Local venae 
local venue for the trial of any action, but when ^^^i^^e*^- 
the plaintiff proposes to have the action tried 
elsewhere than in Middlesex, he shall in his 
statement of claim name the county or place 
in which he proposes that the action shall be 
tried, and the action shall, unless a judge other- 
wise orders, be tried in the county or place so 
named. Where no place of trial is named in 
the statement of claim, the place of trial shall. 
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VITA VOCE EXAMINATION. 

unless a judge otherwise orders, be the county 
of Middlesex. Any order of a judge, as to 
such pla<5e of trial, may be discharged or varied 
by a Divisional Court of the High Court. 

All local yennes in civil actions are by this mle abolished, 
and the plaintiff has the right of fixing the place of trial, 
subject to the control of a judge over his choice if it appears 
to be inconvenient; bat, once determined, the venne cannot 
be changed without an order of a judge, or by the consent of 
the parties. 

Either party can take out the summons, which must be 
supported by a strong affidavit of the advantages of trying 
the case at the place sought, or that defendant is not likely 
to have a fair trial, and that the application is not made for 
the purpose of delay. 

Such a preponderance of convenience in trying elsewhere 
must be shown as to oust plaintiff of his right. (Plum v. 
Normanton Iron Co.y L. T., J. C. 307.) 

It is quite immaterial where the defendant lives. (Quain, 
J., L. T., J. C. 122.) 



Examination 
of witness 
vivd vooe. 



To examine Witness vivd voce. 
Master. 

Ord. XXXVII. r. 4.] The court or a judge 
may, in cause or matter where it shall appear 
necessary for the purposes of justice, make any 
order for the examination upon oath before any 
officer of the court, or any other person or per- 
sons, and at any place, of any witness or person, 
and may order any deposition so taken to be 
filed in the court, and may empower any party 
to any such cause or matter to give such depo- 
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sition in evidence therein on such terms, if any, 
as the court or a judge may direct. 

Ex parte on affidavit of solicitor to the party applying, 
stating — 

1. That A. B. is a necessary and material witness on behalf Affidavit in 
of the [plaintiff or defendant]. support. 

2. That he is unable to give evidence in open court by 
reason of [any special reason, such as illness, the nature of 
which must be stated, or necessarily leaving the country]. 

3. Fraying that he may be examined before C. D., or, if Commission, 
abroad, that a commission may issne. 

The order requires notice to be given to the opposite Order, 
solicitor of the time and place of examination, and further 
that the examination when taken be filed with the masters 
of the court; and provides that an office copy may be read 
and given in evidence on the trial of the cause, saving all 
just exceptions. 

Proof of continued absence or illness must be given at the Proof of con- 
trial, and for this purpose the affidavit of the solicitor is tinned absence 

deemed sufficient Z^ ^^l"®^ ™««* 

be given. 



To countermand Notice of Trial, 

Master. 

Ord. XXXVI. r. 13.] No notice of trial 
shall be countermanded, except by consent, or 
by leave of the court or a judge, which leave 
may be given subject to such terms as to costs, 
or otherwise, as may be just. 

By summons to be at liberty, &c., supported by an affidavit 
of the cause why delay is required, such as the absence of a 
material witness. Notice must be given four days before the 
day of trial, unless otherwise ordered. 
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To refer to Master, 
Master. 
Powers of 36 8f 37 Vict. c. 66, s. 59.] With respect to 

court with re- hi t* i /» /• 3 At • 

Bpect to pro- ^"- s^ch proceedings before referees and their 
^dings before reports, the court or such judge as aforesaid 

shall have, in addition to any other powers, the 
same or the like powers as are given to any 
court whose jurisdiction is hereby transferred 
to the said High Court with respect to references 
to arbitration and proceedings before arbitrators 
and .heir awards respectively, by the Common 
Law Procedure Act, 1854. 

17 & 18 Vict The Common Law Procedure Act, 1854, 8. 3, enacts: "If 
c. 125, s. 3. {^ i)e made to appear, at anj time after the issning of the 
Power of judge \^Tit, to the satisfaction of the court or a judge, upon the 
to refer. application of either party, that the matter in dispute consists 

wholly or in part of matters of mere account, which cannot 
conyeniently be tried in the ordinary way, it shall be lawful 
for such court or judge, upon such application, if they or he 
think fit, to decide such matter in a summary manner, or to 
order that such matter, either wholly or in part, be referred 
to an arbitrator appointed by the parties, or to an officer of 
the court, upon such terms as to costs and otherwise, as such 
court or judge shall think reasonable; and the decision or 
order of such court or judge, or the award or certificate of 
such referee, shall be enforceable by the same process as the 
finding of a jury upon the matter referred." 
Summons to Where the question in dispute consists wholly or in part of 

refer. Q^^f^ account, upon a summons taken out by either party to 

show cause why the action should not be referred to the 
Master, an order will be made referring either to the Master 
or to some person to be named by the parties. Usually it ia 
ordered that the costs of the cause shall abide the eyent, and 
Costs of the costs of reference and award to be in the discretion of 

reference. the arbitrators. 

Under this section, the cause only, and not all matters in 
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difference, can be referred {Kendill y. Bennett, 18 C. B. 
173); bat wbere the matter in dispute consists in part of 
matters of mere account, the whole may be referred. {Brown 
T. Emereon, 17 C. B. 861.) 

Where there are matters in difference besides the account, 
it is adrisable, to save expense, to consent to refeilring the 
whole matter. 



To refer to an Official or Special Referee. 

Master. 

36 §• 37 Vict. c. 66, s. 57.] In any cause Power to direct 
or matter (other than a criminal proceeding by ^^^ before 
the crown) before the said High Court in which 
all parties interested who are under no disability 
consent thereto, and also without such consent 
in any such cause or matter requiring any pro- 
longed examination of documents or accounts, 
or any scientific or local investigation which 
cannot, in the opinion of the court or a judge, 
conveniently be made before a jury, or con- 
ducted by the court through its other ordinary 
officers, the court or a judge may at any time, 
on such terms as may be thought proper, order 
any question or issue of fact or any question of 
account arising therein to be tried either before 
an official referee, to be appointed as hereinafter 
provided, or before a special referee to be agreed 
on between the parties ; and any such special 
referee so agreed on shall have the same powers 
and duties and proceed in the same manner as 
an official referee. All such trials before referees 
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shall be conducted in such manner as may be 
prescribed by rules of court, and subject thereto 
in such manner as the court or judge ordering 
the same shall direct. 

The advantage of an action being referred to an official 
referee, instead of to the Master, is that the investigation 
36 8t 37 Vict, can be, when necessary, local. Sect. 88 of the act provides: 
c. 66, s. 88. *i Such official referees shall perform the duties entrusted to 
them in such places, whether in London or in the country, 
as may from time to time be directed or authorized by any 
order of the said High Court, or of the Court of Appeal; and 
all proper and reasonable travelling expenses incurred by them 
in the discharge of their duties shall be paid by the Treasury 
out of moneys to be provided by Parliament." 

Ord. XXXVI. r. 30.] Where any cause 
or matter, or any question in any cause or 
matter, is referred to a referee, he may, subject 
to the order of the court or a judge, hold the 
trial at or adjourn it to any place which he 
may deem most convenient, and have any in* 
spection or view, either by himself or with his 
assessors (if any), which he may deem expe- 
dient for the better disposal of the controversy 
before him. He shall, unless otherwise directed 
by the court or a judge, proceed with the trial 
de die in dieniy in a similar manner as in actions 
tried by a jury. 

Ord. XXXVI. r. 34.] The referee may, 
before the conclusion of any trial before him, or 
by his report under the reference made to him, 
submit any question arising therein for the de* 
cision of the court, or state any &cts specially, 
with power to the court to draw inferences 
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therefrom, and in any such case the order to be 
made on such submission or statement shall be 
entered as the court may direct ; and the court 
shall have power to require any explanation or 
reasons from the referee, and to remit the cause 
or matter, or any part thereof for re-trial or 
further consideration to the same or any other 
referee. 

A judge has power to direct a reference to a particnlar 
official referee if it appears to him expedient; and unless he 
does so, it will be assigned hj rotation. 

Ord. XXX VI. r. 29c, Bule 16 of June, Cause may be 
1876.] The two last preceding rules of this plSi^^'' 
Order (assigning actions by rotation, post, referee. 
p. 114) are not to interfere with the power 
of the court, or of the judge at chambers, 
to direct or transfer a reference to any one 
in particular of the said official referees, where 
it appears to the court or the judge to be 
expedient ; but every such reference or transfer 
shall be recorded in the manner mentioned in 
rule 2 of the second of the said Consolidated 
General Orders, and a note to that effect be 
endorsed on the order of reference or transfer ; 
and in case any such reference or transfer shall 
have been or shall be made to any one in par- 
ticular of the said referees, then the clerk in 
making the distribution of the business, accord- 
ing to such rotation as aforesaid, shall have 
regard to any such reference or transfer. 

Bj summons to show cause why the action should not be Summons, 
referred to an official referee. The statement of claim and 
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defence, or either of iihem, will generally be sufficient to snp- 
port the snmmons. Beading a lot of letters is not what the 
act means bj a prolonged examination of documents. 

An action for negligence bronght bj tmstees against their 
solicitors. Defendants denied their liability. Lnsh, J., in 
making no order, said, " My power is limited by the act to 
making the order asked for in causes * where any prolonged 
examination of documents or accounts, or any scientific or 
local inyestigation/ is required; and here the question of 
accounts is quite a subordinate one." (L. T., J. C. 16.) 

Otherwise by Ord. XXX VI. r. 29a, Rule 14 of June, 
^ ^^ 1876.] The business to be referred to the 

official referees appointed under the Supreme 
Court of Judicature Act, 1873, shall be distri- 
buted among such official referees in rotation 
by the clerks to the registrars of the Supreme 
Court, Chancery Division, in Uke manner in 
all respects as the business referred to convey- 
ancing counsel appointed under the act of the 
15 & 16 Vict. c. 80, s. 41, is directed to be 
distributed by the second of the Consolidated 
General Orders of the Court of Chancery. 

Ord. XXXVI. r. 29i, Rule 15 of June, 
1876.] When an order shall have been made 
referring any business to the official referee in 
rotation, such order, or a duplicate of it, shall 
be produced to the registrar's clerk, whose duty 
it is to make such distribution as aforesaid ; and 
such clerk shall (except in the case provided 
for by rule 29c of this Order), endorse hereon a 
note specifying the name of the official referee 
in rotation to whom such business is to be re- 
ferred ; and the Order so endorsed shall be ^ 
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sufficient authority for the official referee to 
proceed with the business so referred. 



Reference by Consent. 

When the parties consent to a reference to an arbitrator, 
to be named by themselves, an order is drawn np, npon 
lodging the consent signed bj the solicitors to the parties, in 
the terms of the consent. 

The following is the form of order generally in nse, which Form of con- 
can be adapted to meet the requirements of any particular sent, order of 

«««. . reference, 

case:— 

<* Upon hearing the solicitors on both sides, and by their 
consent, I do order that this action [and all mattera in 
differenee] be referred to the award, order, arbitrament, 
final end and determination of A. B., who shall have all the 
powers as to certifying of a jndge of nisi prins, so as the said 
arbitrator shall make and pnblish his award in writing of 
and concerning the matters referred, ready to be delivered to 
the said parties in difference, or such of them as shall require 
the same [or their respective personal representatives, if 
either of the said parties shall die before the making of the 
said award] on or before the day of now next 

ensning, or on or before such further or ulterior day as the 
said arbitrator shall from time to time appoint and signify, 
in writing under his hand, to be indorsed on this my order. 

" And, by the like consent, I further order that the said 
parties shall in all things abide by, perform, fulfil and keep 
such award, so to be made as aforesaid, and that the costs of 
the said action \_and of all matters in difference], and of 
the costs of the reference and award, shall be in the discre- 
tion of the arbitrator. 

" And, by the like consent, I further order that the said 
arbitrator shall be at liberty (if shall think fit) to exa- 
mine the said parties to this suit, and their respective wit- 
nesses, upon oath or affirmation, and that the said parties do 
and shall produce before the said arbitrator all books, deeds, 
papers and writings, in their or either of their custody or 
power, relating to the matters in difference. 
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"And I farther order, by and with snch consent as aforesaid, 
that neither the plaintiff nor the defendant shall bring or 
prosecnte any action against the said arbitrator or against 
each other, of and concerning the matters so as aforesaid 
referred ; and that if either party shall by affected delay or 
otherwise wilfully prevent the said arbitrator from making 
an award, shall pay snch costs to the other as the coart shall 
think reasonable and jast 

** And, by the like consent, I farther order that, in the event 
of either of the said parties disputing the validity of the said 
award, so to be made and published as aforesaid, or moving 
the court to set the same aside, the court shall have power to 
remit the matters hereby referred, or any or either of them, 
to the reconsideration of the said arbitrator. 

** And, by the like consent, I further order that, in the event 
of the said arbitrator declining to act, or dying before he 
shall have made his award, the said parties may, or, if they 
cannot agree, one of the judges of the High Court of Justice 
may, on application by either side, appoint a new arbitrator. 

'* And, by the like consent, I further order that this Order 
shall and may be made a rule of the High Court of Justice." 

Care must be taken that all the conditions required are in 
the consent, for when an order of reference is drawn up by 
consent, the court will not amend it, unless it appears that 
there has been some omission on the part of its officer, or 
that by some accident or mistake the order is not in accord- 
ance with the intention of the parties, or that some fraud has 
been practised. (^Va/ndeTibyl v. JIPKenna, 8 L. B., C. P. 
252; Smurthwaite v. Michardson, 15 C. B., N. S. 463.) 

To compel the attendance of witnesses before the arbitrator 
an order for that purpose must be obtained. 

Which order is granted upon filing with the judge's clerk 
a certificate of the solicitor to the party desirous of calling 
the witness. 

The certificate must state, — 

1. The names and addresses of the witnesses. 

2. On whose behalf they are to be examined. 

3. The name of the arbitrator, and that he has appointed 

such date and place to proceed with the arbitration. 
It may also state that all or either of the witnesses are re-> 



TRANSFER. 117 

quired to prodace such docnments relating to the subject- 
matter of the reference that are in his custody or control. 

No more than four witnesses will be inserted in one order, 
but anj number may be included in the same certificate. 

The service of this order must be accompanied by an ap- Appointment, 
pointment, signed by the arbitrator. 

A prisoner can be brought up to give evidence before an 
arbitrator, under 16 & 17 Vict. c. 30, s. 9. To obtain his 
attendance, see post. 



To transfer Action from one Division to 

another. Judge. 

Ord, LI. r. 2.] Any action may, at any 
stage, be transferred from one division to 
another by an order made by the court or any 
judge of the division to which the action is 
assigned: Provided that no transfer shall be 
made without the consent of the president of 
the division to which the action is proposed to 
be transferred. 

An action may be transferred from one division to another 
by the judge at chambers, although he is not a judge of the 
division to which the action is assigned {Millman v. May- 
heWf 45 L. J. 334); it would be very inconvenient if it were 
not so. A judge sitting at chambers should be considered 
as acting therein as a judge of each division, and in fact does 
so act. 

36 §• 37 Vict c. 66, s. 33.] All causes and Rules of court 
matters which may be commenced in, or which J^gtribution^'^f 
shall be transferred by this act to, the High business. 
Court of Justice, shall be distributed among 
the several divisions and judges of the said 
High Court, in such manner as may from 



118 



TRANSFER. 



Actions as- 
sij^ed to 
Chancery 
DiTiflion. 



time to time be determined by any rules of 
courts or orders of transfer, to be made under 
the authority of this act ; and in the meantime, 
and subject thereto, all such causes and matters 
shall be assigned to the said divisions respec- 
tively, in the manner hereinafter provided. 
Every document by which any cause or matter 
may be commenced in the said High Court 
shall be marked with the name of the division, 
or with the name of the judge, to which or to 
whom the same is assigned. 

And section 34 assigns certain business to particnlar divi- 
sions, sabject to rules. 

36 §• 37 Vict. c. 66, s. 34.] There shall be 
assigned (subject as aforesaid) to the Chancery 
Division of the said court: 

(1.) All causes and matters pending in the 
Court of Chancery at the commence- 
ment of this act : 
(2.) All causes and matters to be commenced 
aftier the commencement of this act, 
under any act of parliament by which 
exclusive jurisdiction, in respect to such 
causes or matters, has been given to the 
Court of Chancery, or to any judges or 
judge thereof respectively, except ap- 
peals from county courts : 
(3.) AU causes and matters for any of the 
following purposes : 

The administration of the estates of 
deceased persons ; 
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The dissolution of partnerships or the 

taking of partnership or other jws- 

counts ; 
The redemption or foreclosure of 

mortgages ; 
The raising of portions, or other 

charges on land ; 
The sale and distribution of the pro- 
ceeds of property subject to any 

lien or charge ; 
The execution of trusts, charitable or 

private ; 
The rectification, or setting aside, 

or cancellation of deeds or other 

written instruments ; 
The specific performance of contracts 

between vendors and purchasers of 

real estates, including contracts for 

leases ; 
The partition or sale of real estates; 
The wardship of in&nts and the care 

of infants' estates. 
There shall be assigned (subject as aforesaid) Actions as- 
to the Queen's Bench Division of the said g^.f Bench 

court : Diyision. 

(1.) All causes and matters, civil and cri- 
minal, pending in the Court of Queen's 
Bench at the commencement of this 
act: 

(2.) All causes and matters, civil and cri- 
minal, which would have been within 
the exclusive cognizance of the Court 
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of Queen's Bench in the exercise of its 
original jurisdiction, if this act had not 
passed: 

There shall be assigned (subject as aforesaid) 
to the Common Pleas Divisions of the said 
court: 

(1.) All causes and matters pending in the 
Court of Common Pleas at Westminster, 
the Court of Common Pleas at Lancas- 
ter, and the Court of Pleas at Durham, 
jrespectively, at the commencement of 
this act : 

(2.) All causes and matters which would 
have been within the exclusive cogni- 
zance ©f the Court of Common Pleas 
at Westminster, if this act had not 
passed. 

There shall be assigned (subject as aforesaid) 
to the Exchequer Division of the said court : 

(1.) All causes and matters pending in the 
Court of Exchequer at the commence- 
ment of this act : 

(2.) All causes and matters which would 
have been within the exclusive cogni- 
zance of the Court of Exchequer, either 
as a court of revenue or as a common 
law court, if this act had not passed. 

There shall be assigned (subject as afore- 
said) to the Probate, Divorce, and Admiralty 
Division of the said High Court : 

(1.) All causes and matters pending in the 
Court of Probate, or the Court for 
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Divorce and Matrimonial Causes^ or in 
the High Court of Admiralty, at the 
commencement of this act : 
(2.) All causes and matters which would 
have been within the exdusive cogni- 
zance of the Court of Probate, or the 
Court for Divorce and Matrimonial 
Causes, or of the High Court of Ad- 
miralty, if this act had not passed. 

Sect 11 of the Act of 1875 giyes an option to plaintiff 
(sabject to certain provisions) to choose in which division he 
will sae. 

38 §• 39 Vict c. 11 y s. 11.] Subject to any Proyision as to 
rules of court and to the provisions of the plaintiff to 
principal act and to the power of transfer, choose division, 
every person by whom any cause or matter 
may be commenced in the said High Court of 
Justice shall assign such cause or matter to 
one of the divisions of the said High Court as 
he may think fit, by marking the document by 
which the same is commenced with the name 
of such division, and giving notice thereof to 
the proper officer of the court: Provided that — 
(1.) All interlocutory and other steps and 
proceedings in or before the said High 
Court in any cause or matter subsequent 
to the conmiencement thereof, shall be 
taken (subject to any rules of court and 
to the power of transfer) in the division 
of the said High Court to which such 
cause or matter is for the time being 
attached. 

C.P. Q 
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BjT Ord. V. r. 4, causes commoii to the Conrt of Ad- 
miraltj and the other courts may be assigned to any diyision, 
infra. 

By the following section power is giren at any time, with 
or without application, to direct the transfer of an action. 

Power of 36 §• 37 Vict c. 66, s. 36.] Any cause or 

matter maj at anj time, and at any stage 

thereof^ and either with or without application 

from any of the parties thereto, be transferred 

. by such authority and in such manner as rules 

of couBt may direct, from one division or judge 

of the High Court of Justice to any other 

division or judge thereof or may by the like 

authority be retained in the division in which 

the same was commenced, although such may 

not be the proper division to which the same 

cause or matter ought, in the first instance, to 

have been assigned. 

Option to Ord. V. r. 4.] Subject to the power of 

in certain^''^^" transfer, every person by whom any cause or 

cAses. matter may be commenced in the High Court 

of Justice, which would have been within the 
non-exclusive cognizance of the High Court of 
Admiralty if the said act had not passed, shall 
assign such cause or matter to any one of the 
divisions of the said High Court, including the 
Probate, Divorce, and Admiralty Division, as 
he may think fit, by marking the document by 
which the same is commenced with the name 
of the division, and giving notice thereof to the 
proper officer of the court I£ so marked for' 
the Chancery Division, the same shall be as- 
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signed to one of the judges of such division by- 
marking the same with the name of such of 
the said judges as the plaintiff or petitioner 
(subject to such power of transfer) may think fit. 

If plaintiff exercises the option gi^en to him wronglj, by 
assigning his action to a division to which it does not 
belong, snb-sect. 2 of sect 11 empowers a jadge to transfer 
the action to the proper division. 

Sect. 11, sub-sect (2).] If any plaintiff or 38 & 39 Vict 
petitioner shall at any time assign his ^ 

. T • • • /• 1 • T Summary 

cause or matter to any division oi the said power to trans- 
High Court to which, according to the h"" where cause 

o . . improperly 

rules of court or the provisions of the assigned, 
principal act or this act, the same ought 
not to be assigned, the court, or any 
judge of such division, upon being in- 
formed thereof, may, on a summary 
Ibpplication at any stage of the cause or 
matter, direct the same to be transferred 
to the division of the said court to 
which, according to such rules or pro- 
visions, the same ought to have been 
assigned, or he may, if he think it ex- 
pedient so to do, retain the same in the 
division in which the same was com- 
menced ; and all steps and proceedings 
whateoerer taken by the plamtiff or 
petitioner, or by any other party in any 
such cause or matter, and all orders 
made therein by the court or any judge 
thereof before any such transfer, shall be 
valid and effectual to all intents and 

g2 
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purposes in the same manner as if tHe 
same respectively had been taken and 
made in the proper division of the said 
court to which such cause or matter 
ought to have been assigned. 



Sommons. 



Consent of 
president to 
transfer. 



Materials in 
snpport. 



Under this section the onlj canse of transfer is the fact of 
the action itself properly belonging to the division to which 
it is sought to transfer it, and the consent of the president is 
nnnecessarj, and differs from Ord. LI. r. 2 (juntet p. 117), in 
this important resp^t : the latter mle leaves it to the discre- 
tion of the judge to say whether he will or not order the 
transfer. 

An application to transfer maj be made at any stage of 
the proceedings by snmmons " to show canse why the action 

shonld not be transferred to the division." It is to be 

observed that the transfer of an action does not affect the 
validity of the preliminary proceedings. 

The consent of the president of the division to which it is 
asked that the canse may be transferred mnst be obtained, 
but this is formal if the judge hearing the snmmons thinks 
it a fit canse to be so transferred, but the order is not effec^ 
tnal nntil this consent has been obtained. (JSwmphreyi v. 
Edwards, 45 L. J., Ch. 112.) 

A statement of the canse of action will generally be suffi- 
cient material upon which the judge will decide, but it must 
be shown that the division to which it is proposed to transfer 
the action is better able to try it than the one in which it 
was commenced. 

In an action for the possession of land ; a counterclaim for 
the specific performance of an agreement for a lease. Held, 
the action ought to be transferred to the Chancery Division, 
on tkprimd facie case for specific performance being made 
out. {MilVnum v. Mayhem, 46 L. J. 334.) 

An application by defendants to transfer to the Admiralty 
Division an action for negligence arising out of a collision 
between two vessels in the Thames, plaintiffs' vessel being at 
anchor and defendants' being steered by a pilot. Archibald, 
J., refused the order, there being no question of seamanship 
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of complicity, simply a question of negligence. (^General 
Steam Nav%gati4m Co, y. L, ^ E. Shipping Co,, L. T., J. C. 
283.) 

But in an action on a deed, defence that the deed was in 
equity Toid, and should be set aside on the gpround of undue 
influence, Archibald, J., made an order to transfer to Chancery 
Division. (Padroiok v. Scott, L. T., J. C. 298.) 

Note that if the order be made to transfer to the Chancery 
or Probate Division, the order must assigpi it to one of the 
judges of such division. 

Ord. LI. r. 3.] Any actioB transferred to 
the Chancery Division or the Probate Division, 
shall, by the order directing the transfer, be 
directed to be assigned to one of the judges of 
fiuch division, to be named in the order. 

Ord. LI. r. 1.] Any action or actions may 
be transferred from one division to another of 
the High Court or from one judge to another 
of the Chancery Division by an order of the 
Lord Chancellor, provided that no transfer 
shall be made from or to any division without 
the consent of the president of the division. 

Ord. LI. r. 2a, Eule 18 of June, 1876.] 
"When an order has been made by any judge of 
the Chancery Division for the winding up of 
any company under the Companies Acts, 1862 
and 1869, or for the administration of the 
assets of any testator or intestate, the judge in 
whose court such winding up or administration 
shall be pending shall have power, without any 
further consent, to order the transfer to such 
judge of any action pending in any other divi- 
sion brought or continued by or against such 
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company, or by or against the executors or 
administrators of the testator or intestate whose 
assets are being so administered, as the case 
may be. 



To consolidate Actions, 
Master. 

Ord. LI. r. 4.] Actions in any division or 
divisions may be consolidated by order of the 
court or a judge in the manner heretofore in 
use in the superior courts of common law. 

Snmmoii8. By^ sommons entitled in aU the actions calling on plaintiff 

'* to show cause why these actions should not be consolidated/' 
ifisaed at any time after seryice of the writ. (^Hollingtworth 
T. Brodrick, 4 A. & E. 646.) 

When several actions are bronght by the same plaintiff 
against different defendants, and the questions in dispute in 
all are substantially the same, an order will be made stay- 
ing proceedings in all the actions except one, until that one 
has been determined. The order binds the yarious defendants 
by the eyent of the action which proceeds, and thej are jointly 
liable to contribute to the payment of the plaintiff's costs. 
{Andertm y. Boynton, 13 Q. B. 308.) 

But the plaintiff is not so bound, and if the result of the 
first action is against him he may proceed yrith the second. 
{Boyle y. Anderson, 1 A. & E. 655; Boyle t. Boyglas, 
4 B. & Ad. 544.) 

Actions are not consolidated on the ground that they are 
yezatious; but to saye useless expenditure, and as it is con- 
sidered that the plaintiff is protected from all injury by the 
undertaking of the defendants, the order will be made, 
although he refuses his consent (^Hollingsworth v. Brod- 
rick, 4 A. & E. 646.) 
Order. The general form of order as the sanunons is entitled in 
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all the actions and directs that all farther proceedings in the 
last-mentioned actions he stayed nntil after the trial of the 
first-mentioned action; the defendants in the last-mentioned 
actions undertaking to be bound and concluded by the yerdict 
in the first-mentioned action, provided such yerdict shall be 
to the satisfaction of the judge who may try the same, 
together with such other terms as the particular case 
requires. 



To try in the County Court. 
Master. 

36 8f 37 Vict. c. 66, s. 67.] The provisions 
contained in the fifth, seventh, eighth, and 
tenth sections of the County Courts Acts, 
1867, shall apply to all actions commenced or 
pending in the said High Court of Justice in 
which any relief is sought which can be given 
in a county court. 

Where, in any action of contract, brought or commenced 30 & 31 Vict. 
in any of her Majesty's superior courts of common law, the c. 142, s. 7. 
claim endorsed on the writ does not exceed fifty pounds, or 
where such claim, though it originally exceeded fifty pounds, 
is reduced by payment, an admitted set-off, or otherwise, to 
a sum not exceeding fifty pounds, it shall be lawful for the 
defendant in the action, within eight days from the day 
upon which the writ shall haye been seryed upon him, if the 
whole or part of the demand of the plaintiff be contested, to 
apply to a judge at chambers for a summons to the plaintiff, 
to show cause why such action should not be tried in the 
county court, or one of the county courts in which the action 
might haye been commenced; and on the hearing of such 
summons the judge shall, unless there be good cause to the 
contrary, order such action to be tried accordingly, and 
thereupon the plaintiff shall lodge the original writ and the 



128 COUNTY COIJBT. 

order with the registrar of the ooantj oonrt mentioiied in 
the order, who shall appoint a day for the hearing of the 
canae, nodoe whereof shall be sent, by post or otherwise, by 
the registrar to both parties or their attorneys, and the canse 
and all proceedings therein shall be beard and taken in snch 
connty court, as if the action had originally conunenced in 
snch connty oonrt ; and the costs of the parties in respect of 
proceedings subsequent to the order of the judge of the 
superior court, shall be allowed according to the scale of 
costs in use in the county courts, and the costs of the 
proceedings preTionsIy had in the superior court shall be 
allowed according to the scale in use in such latter court. 
(See as to costs, Ord. XXXVX r. 2 of Connty Court Rules.) 

Application by summons issued within eight days of the 
senrice of the writ 

That questions of law are Ukely to arise is a good cause 
why the action should not be tried in the county court 

There is also power to make the order after issue has been 

joined, upon the application of either party, but of this 

the Judicature Acts are silent. 

19 & 20 Vict Where in any action of contract, brought in a superior 

c. 108, s. 26. court, the claim indorsed on the writ does not exceed fifty 

pounds, or where snch claim, though it originally exceeded 
fifty pounds, is reduced by payment into court, payment, an 
admitted set-off, or otherwise, to a sum not exceeding fifty 
pounds, a judge of a superior court, on the application of 
either party after issue joined, may, in his discretion, and 
on snch terms as he shall think fit, order that the canse be 
tried in any connty court which he shall name; and there- 
upon the plaintiff shall lodge with the registrar of such 
court snch order and the issue; and the judge of such court 
shall appoint a day for the hearing of the cause, notice 
whereof shall be sent by post or otherwise, by the registrar 
to both parties or their attorneys ; and after such hearing, 
the registrar shall certify the result to the Master's office of 
snch superior conrt, and judgment in accordance with snch 
certificate may be signed in snch superior court. 
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To try in the County Court or give Security 

for Costs. Master. 

In actions enumerated in the section where plaintiff has Snmmons. 
no visible means, the defendant can take ont a' sammons 
calling npon plaintiff to show cause why be should not gire 
security for defendant's costs, or ihe cause be remitted to the 
county court. This must be supported by an affidavit that 
plaintiff has no yisible means. 

In opposition the plaintiff must show that he has, and 
also that he has a cause of action fit to be prosecuted in 
a superior court. 

The order, if made, will direct that unless within Order, 

days full security for defendant's costs be given to the 
satisfaction of one of the masters, the cause be remitted to 
the county court. 

The following is the section referred to : — 

<'It shall be lawful for any person against whom aa action 30 ft 31 Vict, 
for malicious prosecution, illegal arrest, illegal distress, c. 142, s. 10. 
assault, false imprisonment, libel, slander, seduction, or other 
action of tort, may be brought in a superior court to make an 
affidavit, that the plaintiff has no visible means of paying 
the costs of the defendant should a verdict be not found for 
the plaintiff, and thereupon a judge of the court in which 
the action is brought shall have power to make an order that, 
unless the plaintiff shall, within a time to be therein men- 
tioned, give full security for the defendant's costs to the 
satisfaction of one of the masters of the said court, or satisfy 
the judge that he has a cause of action fit to be prosecuted 
in the superior courts, all proceedings in the action shall be 
stayed, or in the event of the plaintiff being imwilling to 
give such security, or failing to satisfy the judge as afore- 
said, that the cause be remitted for trial before a county 
court to be therein named; and thereupon the plaintift shall 
lodge the original writ and the order with the registrar of 
such county court, who shall appoint a day for the hearing 
of the cause, notice whereof shall be sent, by post or other- 
wise, by the registrar to both parties or their attorneys; and 
the county court so named shall have all the same powers 
and jurisdiction with respect to the cause as if both parties 
had agreed, by a memorandum signed by them, that the said 

o 5 
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oonnty court should have power to try the said action, and 
the same had been commenced bj plaint in the said oonnty 
coQTt; and the costs of the parties in respect of the proceed- 
ing^ subsequent to the order of the judge of the superior 
court, shall be allowed according to the scale of costs in use 
in the countj courts, and the oosis of the proceedings in the 
superior court shall be allowed according to the scales in use 
in such latter court." (See as to costs, Ord. XXXVL r. 2, of 
County Court Rules.) 



19 & 20 Vict. 
c. 108, s. 38. 

BemoTal of 
cause. 



19 & 20 Vict. 
c. 108, 8. 49. 

Bemoyal of 
judgment. 



Matters in 
counter-claim 
beyond juris- 
diction. 



Removal of Cause or Judgment from County 

Court by Certiorari. Master. 

*' Any action commenced in a county court for a claim not 
exceeding five pounds may be removed by writ of certiorari 
into a superior court, if such superior court or a judge of the 
superior court shall deem it desirable that the cause shall be 
tried in such superior court; and if the party applying for 
such writ shall give security, to be approved of by one of the 
masters of such superior court for the amount of the claim, 
and the costs of the trial, not exceeding in all one hundred 
pounds, and shall further assent to such terms, if any, as the 
superior court or judge skall think fit to impose." 

'* If a judge of a superior court shall be satisfied that a party 
against whom judgment for an amount exceeding twenty 
pounds, exclnsiye of costs, has been obtained in a county 
court, has no goods or chattels which can be conveniently 
taken to satisfy such judgment, he may if he shall think fit, 
and on such terms as to costs as he may direct, order a writ 
of certiorari to issue to remove the judgment of the county 
court into one of the superior courts, and when removed it 
shall have the same force and effect, and the same proceed- 
ings may be had thereon, as in the case of a judgment of 
such superior court; but no action shall be brought upon 
such judgment." 

The application may be made ex parte, and to remove the 
judgment advisable, but a summons may be ordered. 

Power is also given in cases where the counter-claim in- 
volves matter beyond the jurisdiction of the county court, on 
the application of either party by summons, to transfer the 
same to the superior court. 
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36 8f 37 Vict c. 66, s. 90.] Where in any 
proceeding before any such inferior court any 
defence or counter-claim of the defendant in- 
volves matter beyond the jurisdiction of the 
court, such defence or counter-claim shall not 
affect the competence or the duty of the court 
to dispose of the whole matter in controversy 
so far as relates to the demand of the plaintiff 
and the defence thereto, but no relief exceeding 
that which the court has jurisdiction to admi- 
nister shall be given to the defendant upon any 
such counteivclaim : Provided always, that in 
such case it shall be lawful for the High Court 
or any division or judge thereof, if it shaU be 
thought fit, on the application of any party to 
the proceeding, to order that the whole pro- 
ceeding be transferred from such inferior court 
to the High Court, or to any division thereof; 
and in such case the record in such proceeding 
shall be transmitted by the registrar, or other 
proper officer, of the inferior court to the said 
High Court; and the same shall thenceforth 
be continued and prosecuted in the said High 
Court as if it had been originally commenced 
therein. 



To stay Proceedings under Sect. 24, Sub-sect. 5, 

Judge. 

36 8f 37 Vict. c. 66, s. 24, sub-sect. (5).] No Prohibition. 
cause or proceeding at any time pending in the 
High Court of Justice, or before the Court of 
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• 

Appeal, shall be restrained by prohibition or 
injunction ; but every matter of equity on which 
an injunction against the prosecution of any 
such cause or proceeding might have been ob- 
tainedy if this act had not passed, either uncon- 
ditionally or on any terms or conditions, may 
be relied on by way of defence thereto : Pro- 
vided always, that nothing in this act contained 
shall disable either of the said courts from 
directing a stay of proceedings in any cause or 
matter pending before it if it shall think fit; 
and any person, whether a party or not to any 
such cause or matter, who would have been 
entitled, if this act had not passed, to apply to 
any court to restrain the prosecution thereof, 
or who may be entitled to enforce, by attach- 
ment or otherwise, any judgment, decree, rule, 
or order, contrary to which all or any part of 
the proceedings in such cause or matter may 
have been taken, shall be at liberty to apply 
to the said courts respectively, by motion in a 
summary way, for a stay of proceedings in such 
cause or matter, either generally, or so far as 
may be necessary for the purposes of justice; 
and the court shall thereupon make such order 
as shall be just. 

Sammons. Bj snmmons to show cause why the proceedings herein 

should not be stayed on the ground, &c. 

Supported by affidavit that other proceedings hare been, 

or are about to be, instituted in respect of the same matter, 

for instance, an action commenced for the amount of a 

solicitor's bill of costs pending an order for taxation. 

May be ex The application may in certain cases be made ex parte, 

parte. 
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Application by defendant in ejectment to stay proceed- 
ings hj plaintiff against three subsidiary tenants. Lnsh, J., 
made an order ex parte. {Blemtt v. Dowling^ L. T., J. C. 
41.) 



Injunction. 
Judge. 

36 §• 37 Vict. c. 66, «. 25, sub-sect. (8).] A 
mandamus or an injunction may be granted or 
a receiyer appointed by an interlocutory order 
of the court in all cases in which it shall appear 
to the court to be just or convenient that such 
order should be made ; and any such order may 
be made either unconditionally or upon such 
terms and conditions as the court shall think 
just ; and if an injunction is asked^ either before^ 
or atj or afler the hearing of any cause or mat- 
ter, to prevent any threatened or apprehended 
waste or trespass, such injunction may be 
granted, if the court shall think fit, whether 
the person against whom such injunction is 
sought is or is not in possession under any 
claim of title or otherwise, or (if out of posses- 
sion) does or does not claim a right to do the 
act sought to be restrained under any colour 
of title ; and whether the estates claimed by 
both or by either of the parties are legal or 
equitable. 

The application for an interlocutory injunction should be Either ex parte 
made without delay, and may be either ex parte or by or by sum- 
summons, mons. 



134 



INJUNCTION, 



Ord. LII. r. 4.] An application for an 
order under section 25, sub-section 8, of the 
act, or under rules 2 or 3 of this Order, may be 
made to the court or a judge by any party. If 
the application be by the plaintiff for an order 
under the said sub-section 8 it may be made 
either ex parte or with notice, and if for an 
order under the said rules 2 or 3 of this Order 
it may be made after notice to the defendant 
at any time after the issue of the writ of sum- 
mons, and if it be by any other party, then on 
notice to the plaintiff, and at any tune aft^er 
appearance by the party making the application. 



The principle 
upon which 
granted. 



Affidavit in 
sapport. 



Office copy of 
affidavit. 



The injunction ia granted solely npon the principle of 
preserving property nntil a decision on legal rights is ohtained, 
and Aprimdfacie case in sapport of such right most appear 
in the affidavit nsed in sapport of the application. 

An injunction oaght not to be granted ex parte, unless in 
cases of emergency, as for instance, where in an action for 
trespass it appeared that defendant was actually pulling 
down a house. Upon an affidavit of the fact the injunction 
was granted at once. (Fenner v. Bedford, L. T., J. 0. 125.) 

The affidavit in support of the ex parte application is 
usually made by the plaintiff, but it may be made by any 
person acquainted with the facts. It must show— - 

1. The right of the plaintiff. 

2. Some actual violation of the right or a sufficient ground 

to apprehend it. 
8. That the plaintiff has sustained, or is likely to sustain, 
pecuniary or irreparable loss (as the cutting down of 
trees) from the acts complained of. 
The party against whom an injunction is g^ranted, npon 
making a request in writing to the party obtaining the 
injunction, or his solicitor, undertaking to pay the proper 
charges, is entitled to be furnished with a copy of the affidavit 
used in support of the application. 
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Ord. V. r. 10, Additional Rules of August^ 
1875.] In the case of an ex parte application 
for an injunction or writ of ne exeat regnoy the 
party making such application is to furnish 
copies of the affidavits upon which it is granted 
upon payment of the proper charges immedi- 
ately upon the receipt of such written request 
and undertaking as aforesaid, or within such 
time as may be specified in such request, or 
may have been directed by the court. 

Upon an affidavit disclosing nothing but what might he 
compensated for by damages, Denman, J., refused the 
injonction. (^Makin y. Barrow^ L. T., J. C. 308.) 

In an action of ejectment, plaintiff being under a cove- 
nant with the superior landlord to insure, an application to 
restrain defendant from using a steam engine that was 
dangerous to the property, and in consequence the fire office 
refused to continue the insurance, an injunction was granted. 
{Tozer y. Walford, L. T., J. C. 152.) 

It sometimes happens that upon an ex parte application Summons, 
the judge will, if he thinks the case is not so urgent as to 
require his immediate interference, or that the affidavits are 
not positive enough, order a summons to issue calling upon 
defendant to show cause why the injunction should not be 
issued. 

Upon an ex parte application in an action for trespass for 
an injunction to restrain defendant from continuing the 
trespasses, it appeared the trespass was simply entering upon 
land with a horse and cart, Lindley, J., as no serious injury 
to the property was threatened, ordered a summons. (L. T., 
J. C. 237.) 

A summons should be applied for whenever the injunction 
is not urgent. 

It must be supported by similar affidavits, and the only 
difference between this and the ex parte application is, that 
the defendant has an opportunity of being heard. 
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Order for sale 
o£ goods of a 
penahable 
nature. 



For Sale of Perishable Goods. 
Judge. 

Ord. LII. r. 2.] It shall be lawful for the 
court or a judge^ on the application of any 
party to any action^ to make any order for the 
sale^ by any person or persons named in such 
order^ and in such manner and on such terms 
as to the court or judge may seem desirable^ of 
any goods^ wares, or merchandise which may 
be of a perishable nature or likely to injure 
from keeping, or which for any other just and 
sufficient reason it may be desirable to have 
sold at once. 

Bj BnmmoDB, aee role 4, p. 184. 



Order for de- 
tention, preser- 
vation or in- 
spection of 
property. 

Taking^ sam- 
ples and 
making experi- 
ments. 



For Detention, Preservation and Inspection of 
Property — Samples and Experiments. 

Judge. 

Ord. LII. r. 3.] It shall be lawfid for the 
court or a judge, upon the application of any 
party to an action, and upon such terms as may 
seem just, to make any order for the detention, 
preservation, or inspection of any property, 
being the subject of such action, and for all or 
any of the purposes aforesaid to authorize any 
person or persons to enter upon or into any land 
or building in the possession of any party to 
such action, and for all or any of the purposes 
aforesaid to authorize any samples to be taken, 
or any observation to be made or experiment to 
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be tried, which may seem necessary or expe- 
dient for the purpose of obtaining &11 informa- 
ation or evidence* 

By summons (see rnle 4, p. 134); for instance, to be at 
liberty to inspect the defendant's works, or to examine the 
process of manufacture, or to make necessary experiments. 

In an action of trespass between adjoining colliery pro- 
prietors, Lindlej, J., on the application of plaintiff, made an 
order to inspect defendant's mine for the purpose of taking 
measurements in order to see how far they had trespassed, 
and to ascertain how much coal had been taken away. 
(^Cooper y. Jnee Hall Company , L. T., J. C. 226.) 

An order may be made under the obligation of confidence 
for skilled persons to make experiments for the purpose of 
goring eyidence only. 

Ord. LII. r. 1.] When by any contract a Preservation 
primd facie case of liability is established, and ^^1^"™^ fv 
there is alleged as matter of defence a right to subject-matter 
be relieved wholly or partially from such lia- ^^"g^'^on. 
bility, the court or a judge may make an order 
for the preservation or interim custody of the 
subject-matter of the litigation, or may order 
that the amount in dispute be brought into 
court or otherwise secured. 

By summons, supported by the pleadings showing de- 
fendant's admission of the plaintiff's right, or the probability 
of the establishment of his right. 

Or by affidavit to the same effect. 

Ord, LII. r. 5.] An application for an order 
under rule 1 may be made by the plaintiff at 
any time after his right thereto appears from 
the pleadings ; or, if there be no pleadings, is 
made to appear by affidavit or otherwise to the 
satisfaction of the court or a judge* 
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Order that 
property held 
bj yirtae uf a 
lien to be given 
np upon pay- 
ment into 
coart of the 
amount in 
respect of 
which the lien 
is claimed. 



Ord, LII. r, 6.] Where an action is brought 
to recoyer, or a defendant in his statement of 
defence seeks by way of counter-claim to recover 
specific property other than land, and the parly 
from whom such recovery is sought does not 
dispute the title of the party seeking to recover 
the same^ but claims to retain the property by 
virtue of a lien or otherwise as security for any 
sum of money, the court or a judge may, at any 
time after such last-mentioned claim appears 
from the pleadings, or, if there be no pleadings, 
by affidavit or otherwise to the satisfaction of 
such court or judge, order that the party claim- 
ing to recover the property be at liberty to pay 
into court, to abide the event of the action, the 
amount of money in respect of which the lien 
or security is claimed, and such fiirther sum (if 
any) for interest and costs as such court or 
judge may direct, and that upon such payment 
into court being made, the property claimed be 
given up to the party claiming it. 

Where specific property other than land is claimed from a 
party who holds it by virtae of an alleged lien, an order may 
be made for delivering np the property npon payment into 
court of the amount of the lien, together with interest and 
costs. 



Leave to set 
down motion 
for judgment. 



To set down Motion for Judgment 

Master. 

By summons. 

Ord, XL. r. 8.] Where issues have been 
ordered to be tried, or issues or questions of fact. 
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to be determined in any manner, and some only 
of such issues or questions of fact have been 
tried or determined, any party who considers 
that .the result of such trial or determination 
renders the trial or determination of the others 
of them unnecessary, or renders it desirable 
that the trial or determination thereof should 
be postponed, may apply to the court or a judge 
for leave to set down the action on motion for 
judgment, without waiting for such trial or 
determination. And the court or judge may, 
if satisfied of the expediency thereof, give such 
leave, upon such terms, if any, as shall appear 
just, and may give any directions which may 
appear desirable as to postponing the trial of 
the other questions of fact. 

Ord. XL. r. 9.] No action shall, except by Must be withia 
leave of the court or a judge, be set down on ^^^ ^^^' 
motion for judgment after the expiration of one 
year from the time when the party seeking to 
set down the same first became entitled so 
to do. 

Ord. XL. r. 11.] Any party to an action For relief on 
may at any stage thereof apply to the court or fa^^^*^ ^ 
a judge for such order as he may, upon any 
admissions of fact in the pleadings, be entitled 
to, without waiting for the determination of any 
other question between the parties. The fore- 
going rules of this Order shall not apply to 
such applications, but any such application 
may be made by motion, so soon as the right 
of the party applying to the relief claimed has. 
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appeared from the pleadings. The court or a 
judge may, on any such application, give such 
relief^ subject to such terms, if any, as such 
court or judge may think fit. 

As to proceedings in conrt upon motion for jadgment, see 
remaining rales of this Order, post. 



Leave to issue Execution in certain Cases, 

Master. 

Leave to issue execution mnst be obtained. 

Conditional or Ord. XLII. r. 7.] Where a judgment is 
contingent. ^ ^^^ ^q^^^ ^j^^^ ^^^ ^^^^ j^ entitled to any 

relief subject to or upon the fiilfilment of any 
condition or contingency, the party so entitled 
may, upon the fulfilment of the condition or 
contingency, and demand made upon the party 
against whom he is entitled to relief, apply to 
the court or a judge for leave to issue execution 
against such party. And the court or judge 
may, if satisfied that the right to relief has 
arisen according to the terms of the judgment, 
order that execution issue accordingly, or may 
direct that any issue or question necessary for 
the determination of the rights of the parties be 
tried in any of the ways in which questions 
arising in an action may be tried. 

This mle is more particnlarlj applicable to cases in Chan- 
cery, and it is to be observed that a demand must be made 
npon the party against whom relief is soaght before the 
application is made. 
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Ord. XLII. r. 8.] Where a judgment is Against 
against partners in the name of the firm, execu- P"^^"' 
tion may issue in manner followinfic : 

such: 
(&•) Against any person who has admitted on 
the pleadings that he is^ or has been 
adjudged to be a partner : 
(c. ) Against any person who has been served, 
as a partner, with the writ of sum- 
mons, and has failed to appear. 
If the party who has obtained judgment claims 
to be entitled to issue execution against any 
other person as being a member of the firm, 
he may apply to the court or a judge for leave 
so to do ; and the court or judge may give such 
leave if the liability be not disputed, or if such 
liability be disputed, may order that the lia- 
bility of such person be tried and determined in 
any manner in which any issue or question in 
an action may be tried and determined. 

Ord. XLII. r. 19.] WTiere six years hare Six years after 
elapsed since the judgment, or any change has J°'»P"«"t- 
taken place by death or oAerwise in the parties 
entitled or liable to execution, the party alleging . 
himself to be entitled to execution may apply 
to the court or a judge for leave to issue execu- 
tion accordingly. And such court or judge 
may, if satisfied that the party so applying is 
entitled to issue execution, make an order to 
that effect, or may order that any issue or 
question necessary to determine the rights of 
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the parties, shall be tried in any of the ways 
in which any question in an action may be 
tried. And in either case such court or judge 
may impose such terms as to costs or otherwise, 
as shall seem just. 

In lien of tbe practice under the C. L. P. Act, 1S62, ss. 129 
to 134, of entering a suggestion or proceeding by writ of 
revivor. 

Bj summons, supported by affidavit of the facts and of 
the right to judgment. The judge may either give leave to 
issue execution, or order an issue to be tried to determine 
the rights of the parties. 



Examination 
of judgment 
debtor as to 
debts due to 
him. 



Summons. 



Attachment of Debts. 
Examination of Judgment Debtor, 

Master. 

Ord. XLV. r. 1.] Where a judgment is 
for the recovery by or payment to any person 
of money, the party entitled to enforce it may 
apply to the court or a judge for an order that 
the judgment debtor be orally examined as to 
whether any and what debts are owing to him, 
before an officer of the court, or such other 
person as the court or judge shall appoint; and 
the court or judge may make an order for the 
examination of such judgment debtor, and for 
the production of any books or documents. 

By summons. 

The rule is copied from the 60th section of the C. L. F. Act, 
1854, and the proceedings throughout seem to be the same; 
but there is nothing in the Orders under this act analogous 
to sect. 28 of the C. L. P. Act, 1860, which gives a discretion 
to the judge to refuse to interfere, where, from the smallneas 
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of 'the amount to be recoyered, or of the debt soaght to be 
attached, or otherwise, the remedy soaght wonld be worth- 
less or yexations. 

The object of introdncing this rale is to giye to the 
Chancery Dirision a power analogous to that hitherto poe- 
sessed by the Common Law Courts. 

The order, which is the affirmatiye of the summons, Order, 
should, if possible, be personally senred, as no proceedings 
can be taken to enforce the attachment of the debtor unless 
it can be shown that he has knowledge of the order haying 
been made. {Mason y. MuggeHdffe, 18 C. B. p. 42.) 



lee. 



Garnishee, 
Master. 

Either before or after the examination of the judgment 
debtor an ex parte application to the Master may be made 
to attach debts due. 

Ord. XL V. r. 2.] The court or a judge To attach debt 
may^ upon the ex parte application of such g^i^™ 
judgment creditor, either before or after such 
oral examination, and upon affidavit by himself 
or his solicitor stating that judgment has been 
recovered, and that it is stiU unsatisfied, and to 
what amount, and that any other person is 
indebted to the judgment debtor, and is within 
the jurisdiction, order that all debts owing or 
accruing from such third person (hereinafter 
called the garnishee) to the judgment debtor 
shall be attached to answer the judgment debt; 
and by the same or any subsequent order it 
may be ordered that the garnishee shall appear 
before the court or a judge or an officer of the 
court, as such court or judge shall appoint, to 
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show cause why he should not pay the judg« 
ment creditor the debt due firom him to the 
judgment debtor, or so much thereof as may 
be sufficient to satisfy the judgment debt. 



Order nisi. 



AflSdATit in The aflSdarit in support of this application most 

sapport 2. That judgment was reooTored on the daj of 

for A «. d, 

2. That it is still unsatisfied to the amount of £ s, d, 

3. That the garnishee is indebted to the judgment debtor 

and is within the jurisdiction. 

Upon this an order nisi embodying the facts of the affidavit 
and ordering that all debts owing (or accruing) from the 
garnishee to the judgment debtor be attached to answer a 
judgment recoTered against the judgment debtor bj the 
judgment creditor, and conclndiog with a summons calling 
upon the garnishee ''to show cause whj he should not paj the 
judgment creditor the debt due from him to the judgment 
debtor, or so much thereof as may be sufficient to satisfy the 
judgment debt/' is granted,— generally made returnable in 
eight days. 

This order must be served upon the garnishee, and for its 

order binds the effect see rule 3, below, 
debt. 

Ord, XLV. r, 3.] Service of an order that 
debts due or accruing to the judgment debtor 
shall be attached^ or notice thereof to the 
garnishee^ in such manner as the court or judge 
shall direct^ shall bind such debts in his hands. 



Service of the 



Debts attach- 
able. 



Debts not 
attachable. 



The following debts have been held attachable: 

A debt due to one or more joint judgment debtors to 

satisfy the judgment against all. {Miller v. Mynn, 

1 E. & E. 1076.) 
Bent due in the hands of a tenant. {MUehell v. Lm^ 

Law Bep., 2 Q. B. 259.) 
The pension of a retired Indian officer. (^Dent v. Dent^ 

L. B., 1 P. & D. 366.) 
While, on the other hand, the 33 & 34 Vict c. 30, protects 
wages of a servant, labourer or workman from attachment. 
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Debts bond fide assigned hj the jadgment debtor before 
the judgment {Hirsch v. CoateSf 18 C. B. 767), and unliqui- 
dated damages (Johnson y. JHamond, 11 Ex. 73), cannot be 
attached. 

Invariably the garnishee will consent to the order being • 
made absolute upon payment of his costs. 

The order absolute directs that the garnishee do forthwith Order absolute. 
#pay the judgment creditor the debt due from him to the 
judgment debtor, or so much thereof as may be sufficient to 
satisfy the judgment debt, and that in default thereof exe* 
cution may issue for the same. 

Ord. XLV. r. 4.] If the garnishee does To leyy 
not forthwith pay into court the amount due ^o^* ^^^. 

, ^ / from garnishee 

from him to the judgment debtor^ or an amount to judgment 
equal to the judgment debt, and does not dis- ® '* 
pute the debt due or claimed to be due from 
him to the judgment debtor, or if he does not 
appear upon summons, then the court or judge 
may order execution to issue, and it may issue 
accordingly, without any previous writ or pro- 
cess, to levy the amount due from such gar- 
nishee, or so much thereof as may be sufficient 
to satisfy the judgment debt. 

Ord, XLV. r. 5.] But if the garnishee Judge may 
disputes his liability, the court or lud^e, instead order judgment 

^ , •' ' . . creditor to sue 

of making an order that execution shall issue, garnishee, 
may order that any issue or question necessary 
for determining his liability be tried or deter- 
mined in any manner in which any issue or 
question in an action may be tried or deter- 
mined. 

For modes of trial, see Ord. XXXVI. r. 2, post. 
If the judgment creditor declines to proceed by writ, the 
attachment may be discharged, and the judgment creditor 

C.P. H 
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Gamiihee 
interpleader. 



Smnmoiifl. 



be ordered to paj the ooetB. ( Wintle r. WUliami, BR. St 
N. 288.) 

Ord. XL V. r. 6.] Whenever in proceedings 
to obtain an attachment of debts it is suggested 
hj the garnishee that the debt sought to be 
attached belongs to some third person^ or that ^ 
any third person has a lien or charge upon it, 
the court or judge may order such third person 
to appear^ and state the nature and particulars 
of his claim upon such Aeht,. 

Upon the hearing of the order nisi this suggestion occurs, 
and then an order in the form of a snmmons is issaed, calling 
upon the parties claiming to be entitled to the said debt, and 
the judgment creditor with the garnishee, to attend and state 
the nature and particulars of their respectire claims to such 
debts, and maintain or relinquish the same, and abide such 
order as may be made. 

The proceedings are now of a summary character, and 
come before the judge, unless by consent, when thej maj be 
continued before the Master. 



Judge inay Ord. XL V. r. 7.] After hearing the alle- 

^thiTperson g^tions of such third person under such order, 
and make and of any other person whom by the same or 

any subsequent prder the court or judge may 
order to appear, or in case of such third person 
not appearing when ordered, the court or judge 
may order execution to issue to levy the amount 
due from such garnishee, or any issue or ques- 
tion to be tried or determined according to the 
preceding rules of this Order, and may bar the 
claim of such third person, or make such other 
order as such court or judge shall think fit, 
upon such terms, in all cases, with respect to 
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the Ken or charge (if any) of such third person, 
and to costs, as the court or judge shall think 
just and reasonable. 

Ord, XL V* r, 8.] Payment made by or Garnishee dia- 
execution levied upon the garnishee under any ^^'^"S®^ 
such proceeding as aforesaid shall be a valid 
discharge to him as against the judgment 
debtor, to the amount paid or levied, although 
such proceeding may be set aside, or the judg- 
ment reversed, 

Pajment bj the garnishee to the jadgment creditor, npon 
notice of attachment, is no discharge of the debt due from 
the garnishee to the judgment debtor, unless there is a judge's 
order for pajment {Turner v. Jonet, 1 H. & N. 878). 

Ord. XLV. r. 10.] The costs of any appli- Costs of pro- 
cation for an attachment of debts, and of any ^®®^^8s- 
proceedings arising fromor incidental to such 
application, shall be in the discretion of the 
court or a judge. 

Ord, XLV. r. 9.] There shall be kept by Attachment 
the proper officer a debt attachment book, and ^' 
in such book entries shall be made of the attach- 
ment and proceedings thereon, with names, 
dates, and statements of the amount recovered, 
and otherwise ; and copies of any entries made 
therein may be taken by any person upon appli- 
cation to the proper officer. 

At the Master's office of the division to which the judg- 
ment belongs. 
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Charging of Stock or Shares. 
Judge. 
Ord. XL VI. r. 1 .] An order cliarging stock 
or shares may be made by any divisional court 
or by any judge, and the proceedings for ob- 
taining such order shall be such as are directed^ 
and the effect shall be such as is provided by 
1 & 2 Vict. c. 110, ss. 14, 15, and 3 & 4 
Vict. c. 82, s. 1. 

1 & 2 Vict Sect. 14 of 1 & 2 Vict. c. 110, enacts that if any person 

c. 110, H. 14* against whom anj judgment shall hare been entered np in 

any of her Majesty's superior courts at Westminster, shaU 
have any government stock, funds or annuities, or any stock 
or shares of or in any public company in England (whether 
incorporated or not), standing in his name in his own right, 
or in the name of any person in trust for him, it shaU be 
lawful for a judge of one of the superior courts, on the ap- 
plication of any judgment creditor, to order that such stock, 
funds, annuities or shares, or such of them or such part 
thereof respectively as he shall think fit, shall stand charged 
with the payment of the amount for which judgment shall 
have been so recovered, and interest thereon, and such order 
shall entitle the judgment creditor to all such remedies as he 
would have been entitled to if such charge had been made in 
his favour by the judgment debtor: Provided that no pro- 
ceedings shall be taken to have the benefit of such charge 
until after the expiration of six calendar months from the 
date of such order. 
1 & 2 Vict. And sect. 15, in order to prevent any person against whom 

c. 110, 8. 16. judgment shall have been obtained from transferring, receiv- 
ing or disposing of any stock, funds, annuities or shares 
hereby authorized to be charged for the benefit of the judg- 
ment creditor under an order of a judge, be it further enacted, 
that every order of a judge charging any government stock, 
funds or annuities, or any stock or shares in any public corn- 
Application to P&ny, under this act, shall be made in the first instance ex 
be ex parte. parte, and without any notice to the judgment debtor, and 

shall be an order to show cause only; and such order, if any 
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goverDment stock, funds or annnitieB standing in the name 
of the judgment debtor in his own right, or in the name of 
any person in trust for him, is to be affected bj such order, 
shall restrain the Qoyemor and Company of the Bank of 
England from permitting a transfer of such stock in the 
meantime and until such order shall be made absolute or 
discharged; and if anj stock or shares of or in any public 
company, standing in the name of the judgment debtor in 
his own right, or in the name of any person in trust for him, is 
or are to be affected by any such order, shall in like manner 
restrain such public company from permitting a transfer 
thereof ; and that if, after notice of such order to the person Penalty for 
or persons to be restrained thereby, or, in case of corpora- ??°?i**^^^ 
tions, to any authorized agent of such corporation, and before nQt^^e, 
the same order shall be discharged or made absolute, such 
corporation or person or persons shall permit any such transfer 
to be made, then and in such case the corporation or person 
or persons so permitting such transfer shall be liable to the 
judgment creditor for the yalue or amount of the property 
so charged and so transferred, or such part thereof as may 
be sufficient to satisfy his judgment; and that no disposition 
of the judgment debtor in the meantime shall be valid or 
effectual as against the judgment creditor ; and further, that, 
unless the judgment debtor shall within a time to be men- 
tioned in such order show to a judge of one of the said 
superior courts sufficient cause to the contrary, the said order 
shall, after proof of notice thereof to the judgment debtor, 
his attorney, or agent, be made absolute: Provided that any 
such judge shall, upon the application of the judgment 
debtor or any person interested, have full power to discharge 
or vary such order, and to award such costs upon such appli- 
cation as he may think fit. 

And by sect. 1 of 3 & 4 Vict. c. 82, the aforesaid provisions 3 & 4 Vict, 
of the 1 & 2 Vict. c. 110, shall be deemed and taken to ex- c. 82, s. 1. 
tend to the interest of any judgment debtor, whether in 
possession, remainder or reversion, and whether vested or 
contingent, as well in any such stocks, funds, annuities or 
shares as aforesaid, as also in the dividends, interest or annual 
produce of any such stock, funds, annuities or shares ; and 
whenever any such judgment debtor shall have any estate, 
right, title or interest, vested or contingent, in possession, 
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remainder or reyersion, in, to or oat of any inch stocks, funds, 
annaities or shares as aforesaid, which now are or shall here- 
after be standing in the name of the Aeconntant-Greneral of 
the Court of Chancery or the Aooonntant-General of the 
Conrt of Exchequer, or in, to or out of the dividends, interest 
or annual produce thereof, it shall he lawful for such judge 
to make any order as to such stock, funds, annuities or shares, 
or the interest, diridends or annual produce thereof, in the 
same way as if the same had been standing in the name of a 
trustee of such judgment debtor: Proyided always, that no 
order of any judge as to any stock, funds, annuities or shares 
standing in the name of the Acconntant-General of the Court 
of Chancery or the Accountant General of the Conrt of Ex- 
chequer, or as to the interest, dividends or annual produce 
thereof, shall prevent the (Governor and Company of the Bank 
of England, or any public company, from permitting any 
transfer of such stocks, funds, annuities or shares, or payment 
of the interest, dividends or annual produce thereof, in such 
manner as the Court of Chancery or the Court of Exchequer 
respectively may direct, or shall have any greater effect than 
if such debtor had charged such stock, funds, annuities or 
shares, or the interest, dividends or annual produce thereof, 
in favour of the judgment creditor, with the amount of the 
sum to be mentioned in any such order. 

as & aO Vict. The 35 & 86 Vict. c. 44, s. 6, which is prospective as well 

c. 44, s. 6. as retrospective, abolishes the office of Acconntant-General 

of the Conrt of Chancery and transfers to the Paymaster- 
General all funds, &c. in his hands, and makes the Pay- 
master-General subject to the like trusto, orders and direc- 
tions, &c. • 

Affidavit in The application is made ex parte, and must be supported 

support. by affidavit, steting— 

1. That judgment was recovered on for A . 

2. That it is still unsatisfied. 

3. That [properly describe the stock or shares] stands in 

the judgment debtor's name [or in trust for him as 

the case may be.] 
Form of order. Upon this is granted an order nisi setting out the affidavit, 

and stating that unless sufficient cause be shown before the 
judge at chambers, on the day of , the defendant's 
interest in the (stock or shares) so standing (as in affidavit), 



INTERPLEADER. 151 

shall, and in the meantime do, stand charged with the pay- 
ment of the above-mentioned amount dne on the said judg- 
ment. 

A copy of the order mnst be serred upon the Goyemor Service of the 
and Company of the Bank of England, or public company, order, 
as well as upon the defendant The service of the order 
restrains them from transferring the stock or shares so 
charged until the order is made absolute or discharged. 

The adjudication upon the order nisi is by the judge. 
The order upon being made absolute operates as from the 
date of the order nisi. (^HaUy v. Barry y 3 L. R., Ch. 452.) 

Upon an affidavit of service and attendance on defendant 
and on the person or persons to be restrained, an order will 
be made absolute. 



Interpleader. 

Judge {Matters of Practice, Master). 

Ord. I. r. 2.] With respect to interpleader^ 
the procedure and practice now used by courts 
of common law under the Interpleader Acts, 
1 & 2 WiU. 4, c. 58, and 23 & 24 Vict. c. 126, 
shall apply to all actions and all the divisioDS 
of the High Court of Justice, and the applicti- 
tion, by a defendant shall be made at any time 
after being served with a writ of summons and 
before delivering a defence. 

The general principles of these acts are fully treated in 
Day's Common Law Procedure Acts, to which reference 
should be made for information required beyond that found 
here, which is simply the practice prevailing at the judge's 
chambers. 

Interpleader is of two kinds. That for the protection of 
ordinary persons harassed by conflicting claims, and that for 



152 



INTEEPLEADBR. 



Principles of 
interpleader. 



Summons. 



Affidayit in 
supporL 



Claimant's 
affidavit 



Sheriff's inter- 
pleader. 



the protection of sheriffs arising ont of disputed claims to 

goods seized in execution. 

A general outline is all that is necessary here, and that is — 

That the person applying that others may he required to 

interplead he already defendant at the suit of one of them. 

That the claims of hoth claimants he in respect of the 

yery same matter. (Slaney v. Sidney, 1 4 M. & W. 800.) 

That the party applying claims no interest in the matter 

in dispute. {Braddick v. Smith, 9 Bing. 84.) 
That the applicant he not colluding with either party. 

{Belcher v. Smith, 9 Bing. 82.) 
That the applicant be in possession of the matter in dis- 
pute, and thus able to obey such order as may he made. 
{Ireland y. Bn^hell, 5 Dowl. 147.) 
That the same question be raisable upon the interpleader 
issue as was in dispute between the original parties. 
{Baker y. Bank of Augtralatia, 1 C. B., N. S. 515; 
26 L. J.. C. P. 93.) 
The application is by summons issued at any time after 
service of the writ of summons and before delivering a 
defence, calling upon plaintiff and the claimant <* to appear 
and state the nature and particulars of their respective 
claims and maintain or relinquish the same." 

It must be supported by an affidavit entitled in the cause, 
setting forth— 

1. The facts of the claim. 

2. That defendant does not claim any interest in the sub- 

ject-matter thereof; and 

3. That he does not in any manner collude with the other 

parties. 

Upon the hearing the claimant must support his claim by 
affidavit stating the nature of his claim, which, if it shows 
a prima faeie claim, he will be made defendant in lieu of 
the original defendant, or be ordered to proceed to trial on 
one or more feigned issues; or with the consent of plaintiff 
and the claimant the judge may decide it in a summary 
manner. Such judgment is final. (1 & 2 Will. 4, c. 58, s. 1, 
p. 156.) 

The sheriff's interpleader between execution creditors and 
pevisons claiming goods seized in execution differs but slightly 
from this practice. 
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One disdnction is, that the sheriff can apply for an inter- 
pleader order, although no action has been commenced 
against him, provided that a botidfide claim has been made 
to goods lawfully seized by him. He should, however, make 
the application as soon as he reasonably can. 

The summons calls upon the execution creditor and the 
claimant to appear and support their respective claims, 8cc, 
and should be supported by an affidavit of facts in the first 
instance. 

Upon the hearing the claimant must be prepared to sup-' Claimant's 
port his claim by an affidavit of facts; and if it appears there affidavit, 
is a substantial claim, then, unless they consent to the matter 
being disposed of summarily, or it be one which the judge 
has power to dispose of without consent, an issue will be 
directed to be tried, and an order drawn up in the following 
terms, generally known as Form B.: — 

<* That upon payment of the sum of £ [^generally Order, 

the amount of claim and a sum for costs'] into court by the Form B. 
said claimant within days from this date, or upon his 

giving within the same time security to the satisfaction of 
one of the masters for the payment of the same amount by 
the said claimant according to the directions of any rule of 
court or judge's order to be made herein, and upon payment 
to the said sheriff of the possession money from this date, 
the said sheriff do withdraw from the possession of the goods 
and chattels seized by him under the writ of fieri facias 
issued herein. 

^ And further, that unless such payment shall be made, or 
such security be given within the time aforesaid, the said 
sheriff do proceed to sell the said goods and chattels, and pay 
the proceeds of the sale, after deducting the expenses thereof, 
and the possession money from this date, into court in the 
cause to abide further order herein. 

<' And further, that the parties do proceed to the trial of 
an issue of the High Court of Justice, in which the said 
claimant shall be the plaintiff and the said execution creditor 
shall be defendant, and that the question to be tried shall be 
whether at the time of seizure by the sheriff the goods, &c. 
were the property of the claimant as against the execution 
creditor. 

*'And further, that such issue shall be prepared and 
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ClAimant not 
appearing. 

Execation 
creditor not 
appearing. 



Costs. 



Jndge maj 
direct sale of 
goods seized. 

23 & 24 Vict, 
c. 126, s. 13. 



Power to judge 
to decide cer- 
tain cases sam- 
marily. 

23 & 24 Vict 
c. 126, s. 14. 



deliTered bj the plaintiff therein within from this date, 

and be returned bj the defendant therein within days, 

and shall be tried at 

" And I reserre the question of costs and all farther qne»- 
tions until after the trial of the said issue. And I further 
order that no action shall be brought against the said sheriff 
for the seizure of the said goods." 

If the claimant fails to appear and support his claim, he 
will be barred. 

If the execution creditor fails to appear, the sheriff will be 
ordered to withdraw, and he will be protected against the 
execution creditor bj it being further ordered that *'no action 
be brought against him." 

If neither party appears, the sheriff is generally ordered to 
sell as much as would pay his expenses and withdraw. 

The sheriff is only entitled to the expenses incurred in 
keeping possession by reason of the claim, but extra costs 
have been allowed where extraordinary attention is required, 
such as the employment of clerks. 

Costs should be applied for in the first instance to the judge 
hearing the application. 

Attention is directed to the following sections of 23 & 24 
Vict, c 126 (Common Law Procedure Act, I860):— 

Sect. 13. '* When goods or chattels have been seized in exe- 
cution by a sheriff or other officer under process of the aboye- 
mentioned [superior courts at Westminster] courts, and some 
third person claims to be entitled under a bill of sale, or other- 
wise, to such goods or chattels, by way of security for a debt, 
the court or a jndge may order a sale of the whole or part 
thereof, upon such terms as to payment of the whole or part of 
the secured debt, or otherwise, as they or he shall think fit, 
and may direct the application of the proceeds of such sale 
in such manner and upon such terms as to such court or 
judge may seem just." 

Sect. 14. ^ Upon the hearing of any rule or order calling 
upon persons to appear and state the nature and particulars of 
their claims, it shall be lawful for the court or judge, wherever, 
from the smallness of the amount in dispute or of the value 
of the goods seized, it shall appear to them or him desirable 
and right so to do, at the request of either party, to dispose 
of the merits of the respective claims of such parties, and to 
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determine the same in a summary manner, upon such terms 
as they or he shall think fit to impose, and to make snc^ 
other mies and orders therein as to costs and all other matters 
as may be jnst" 

The object of this section is that small matters may be 
disposed of, to save the parties the expense which they really 
onght not to bear. 

Sect. 15. ''In all cases of interpleader proceedings, where Special case 
the question is one of law, and the facts are not in dispute, ™*7 ^ stated, 
the judge shall be at liberty, at his discretion, to decide the 23 & 24 Vict, 
question without directing an action or issue, and, if he shall ^* ' ®" ^* 
think it desirable, to order that a special case be stated for 
the opinion of the court." 

Sect. 17. "The decision of the court or judge shall be final 
and conclusive against the parties and all persons claiming 
by, from or under them." 

Notwithstanding the provisions of the Judicature Act, 
1873, ss. 19, 50, no appeal lies to a divisional court against 
an order made by a judge at chambers under the Common 
Law Procedure Act, 1860, in the exercise of his summary 
jurisdiction upon the facts of an interpleader case, even 
although the parties and the judge desire and consent to such 
an appeal. {Bodds and another v. Shepherd^ 45 L. J., Ex. 
457.) 

For the convenience of reference, the 1 & 2 Will. 4, c. 58, 
is here given. 

Sect. I. " Whereas it often happens that a person sued at 1 & 2 Will. 4, 
law for the recovery of money or goods wherein he has no ^' ^^» 8» 1. 
interest, and which are also claimed of him by some third Upon an appli- 
party, has no means of relieving himself from such adverse 5*?^^ * 
claims but by a suit in equity against the plaintiff and such ^^ action of 
third party, usually called a bill of interpleader, which is assumpsit, &c., 
attended with expense and delay; for remedy thereof, be it stating that the 
enacted, by the King's most excellent Majesty, by and vnth "Sj!* "^ ^® 
the advice and consent of the Lords spiritual and tern- |g ^ ^ third 
pond and Commons in this present Parliament assembled, party to appear 
and by the authority of the same, that upon application &nd maintain 
made by or on the behalf of any defendant sued in any ^. reji^^l^sh 
of his Majesty's courts of law at Westminster, or in the 
Court of Common Pleas of the county palatine of Lan- 
caster, or the Court of Pleas of the county palatine of 



156 



INTEBFLEADEB. 



Judgment to 
be final. 



Claimant fail- 
ing to appear 
to be barred. 



Durham, in any action of assumpsit, debt, detinue or troTer, 
such application being made after declaration and before 
plea, by affidaTit or otherwise, showing that such defendant 
does not claim any interest in the subject-matter of the suit, 
but that the right thereto is claimed or supposed to belong to 
some third party who has sued or is- expected to sue for the 
same, and that such defendant does not in any manner col- 
lude with such third party, but is ready to bring into court 
or to pay or dispose of the subject-matter of the action in 
such manner as the court (or any judge thereof) may order 
or direct, it shall be lawful for the court, or any judge 
thereof, to make rules and orders calling upon such third 
party to appear and to state the nature and particulars of his 
claim, and maintain or relinquish his claim, and upon such 
rule or order to hear the allegations as well as of such third 
party as of the plaintiff, and in the meantime to stay the pro- 
ceedings in such action and finally to order such third party 
to make himself defendant in the same or some other action, 
or to proceed to trial on one or more feigned issue or issues, 
and also to direct which of the parties shall be plaintiff or 
defendant on such trial, or, with the consent of the plaintiff 
and such third party, their counsel or attomies, to dispose of 
the merits of their claims and determine the same in a sum- 
mary manner, and to make such other rules and orders 
therein as to costs and all other matters as may appear to be 
just and reasonable." 

Sect. II. *' And be it further enacted, that the judgment 
in any such action or issue as may be directed by the court or 
judge, and the decision of the court or judge in a summary 
manner, shall be final and condusiye against the parties and 
all persons claiming by, from or under them." 

Sect. III. " And be it further enacted, that if such third 
party shall not appear upon such rule or order to maintain or 
relinquish his claim, being duly served therewith, or shall 
neglect or refuse to comply with any rule or order to be 
made after appearance, it shall be lawful for the court or 
judge to declare such third party, and all persons claiming 
by, from or under him, to be for ever barred from prosecuting 
his claim against the original defendant, his executors or 
administrators ; saving, nevertheless, the right or claim of 
such third party against the plaintiff ; and thereupon to make 
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snch order between such defendant and the plaintiff as to 
costs and other matters as may appear jnst and reasonable.'* 

Sect IV. " Proyided always, and be it further enacted, 
that no order shall be made in pnrsnance of this act by a 
single judge of the Coart of Pleas of the said coanty palatine 
of Durham who shall not also be a judge of one of the said 
courts at Westminster, and that every order to be made in 
pursuance of this act by a single judge not sitting in open 
court shall be liable to be rescinded or altered by the court 
in like manner as other orders made by a single judge." 

Sect. y. " Provided also, and be it further enacted, that if Power of judge 
upon application to a judge in the first instance, or in any to refer to the 
later stage of the proceedings, he shall think the matter co^^ 
more fit for the decision of the court, it shall be lawful for 
him to refer the matter to the court; and thereupon the court 
shall and may hear and dispose of the same in the same 
manner as if the proceeding had originally commenced by 
rule of court, instead of the order of a judge.*' 

Sect. VI. " And whereas difficulties sometimes arise in the For relief of 
execution of process against goods and chattels issued by or sheriffs, 
under the authority of the said courts, by reason of claims 
made to snch goods and chattels by assignees of bankrupts 
and other persons not being the parties against whom such 
process has issued, whereby sheriffs and other officers are ex- 
posed to the hazard and expense of actions; and it is reason- 
able to afford relief and protection in such cases to such 
sheriffs and other officers ; be it therefore further enacted, 
that when any such claim shall be made to any goods or 
chattels taken or intended to be taken in execution, under 
any such process, or to the proceeds or valae thereof, it shall 
and may be lawful to and for the court from which such pro- 
cess issued, upon application of such sheriff or other officer, 
made before or after the return of such process, and as well 
before as after any action brought against such sheriff or 
other officer, to call before them, by rule of court, as well the 
party issuing such process as the party making such claim, and 
thereupon to exerdse for the adjustment of such claims and 
the relief and protection of the sheriff or other officer, all or 
any of the powers and authorities hereinbefore contained, and 
make such rules and decisions as shall appear to be just ac- 
cording to the circumstances of the case; and the costs of all 
such proceedings shall be in the discretion of the ooort." 
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made eyidoDoe. 



Roles, orders, 8ect.yiL "And be it further enacted, that all rales, 
&c.^maj be orders, matters and decisions to be made and done in pur- 

snance of this act, except only the affidavits to be filed, may, 
together with the declaration in the canse (if anj), be entered 
of record, with a note in the margin expressing the true date 
of snch entry, to the end that the same may be evidence in 
f ntnre times, if required, and to secure and enforce the pay- 
ment of costs directed by any snch rale or order; and every 
snch rale or order so entered shall have the force and effect 
of a judgment, except only as to becoming a charge on any 
lands, tenements or hereditaments ; and in case any costs 
shall not be paid within fifteen days after notice of the taxa- 
tion and amount thereof given to the party ordered to pay 
the same, his agent or attoraey, execution may issue for the 
same hj fieri facias or capias ad sati^aciendum adapted 
to the case, together with the costs of such entry and of the 
execution, if by ^ri facias; and such writ or writs may 
bear teste on the day of issuing the same, whether in term 
or vacation; and the sheriff or other officer executing any 
such writ shall be entitled to the same fees and no more, as 
upon any similar writ grounded upon a judgment of the 
court." 

Sect Yin. "And whereas by a certain act made and 
piassed in the last session of parliament, intituled 'An Act to 
improve the Proceedings in Prohibition and on Writs of 
Mandamus,' it was among other things enacted, that it should 
be lawful for the court to which application may be made 
for any such writ of mandamus as is therein in that behalf 
mentioned to make rules and orders calling not only upon 
the person to whom such writ may be required to issue, but 
also all and every other person having or claiming any right 
or interest in or to the matter of such writ, to show cause 
against the issuing of snch writ and payment of the costs of 
the application, and upon the appearance of such other per- 
son in compliance with such rules, or, in default of appear- 
ance after service thereof, to exercise all such powers and 
authorities, and make all such rales and orders applicable to 
the case as were or might be given or mentioned by or in any 
act passed or to be passed during that present session of 
parliament for giving relief against adverse claims made 
npon persons having no interest in the subject of such claims; 
and whereas no such act was passed during the then present 
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session of parliament, be therefore enacted, that npon any 
application as is in the said act and hereinbefore mentioned, 
it shall be lawful for the oonrt to exercise all snch powers 
and authorities, and make all snch rales and orders applicable 
to the case, as are given or mentioned by or in this present 
act." 



Proceedings under the Debtors Act, 1869. 
For Committal of Judgment Debtor, 

Judge. 

It is only necessary to notice here the fifth section. 

32 Jf 33 Viot. 0, 62, «. 5.] " Subj ect to the provisions herein- Power of com- 
af ter mentioned, and to the prescribed rules, any court may mittal for 
commit to prison for a term not exceeding six weeks, or 8™*^ debts, 
until payment of the sum due, any person who makes 
default in payment of any debt or instalment of any debt 
due from him in pursuance of any order or judgment of that, 
or any other competent court. 

"Provided (1) That the jurisdiction by this section given 
of committing a person to prison shall, in the case of any 
court other than the superior courts of law and equity, be 
exercised only subject to the following restrictions; that is 
to says — 

{a) Be exercised only by a judge or his deputy, and by 
an order made in open court, and showing on its 
face the ground on which it is issued: 

(h) Be exercised only as respects a judgment of a superior Not exceeding 
court of law or equity when such judgment does 50^. 
not exdeed fifty pounds, exclusive of costs: 

(c) Be exercised only as respects a judgment of a county 
court by a county court judge or his deputy: 

^ (2) That such jurisdiction shall only be exercised where Proof of means 
it is proved to the satisfaction of the court that the person must be given, 
making default either has or has had since the date of the 
order or judgment the means to pay the sum in respect of 
which he has made default, and has refused or neglected, or 
refuses or neglects, to pay the same." 
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Debtor may be *' Proof of the means of the person making default may be 
exanuned. given in sach manner as the court thinks just; and for the 

purposes of such proof the debtor and any witnesses may be 
summoned and examined on oath, according to the pre- 
scribed rules. 

''Any jurisdiction by this section giyen to the superior 
courts may be exercised by a judge sitting in chambers, or 
otherwise in the prescribed manner. 
Payment by « For the purposes of this section any court may direct any 

mstalments. ^^^tt due from any person in pursuance of any order or 
judgment of that or any other competent court to be paid by 
instalments, and may from time to time rescind or yary 
such order. 

" Persons committed under this section by a superior court 

may be committed to the prison in which they would have 

been confined, if arrested on a writ of capias ad satis- 

faciendum, and every order of committal by any superior 

court shall, subject to the prescribed rules, be issued, obeyed, 

Substituted for and executed in the like manner as such writ. This section, 

B& 98 and 99 go far as it relates to any county court, shall be deemed to 

Conrt'SSt of ^ substituted for sections 98 and 99 of the County Court 

1846. '^^> 1846, and that act and the acts amending the same 

shall be construed accordingly, and shall extend to orders 
made by the county court with respect to sums due in pur- 
suance of any order or judgment of any court other than a 
county court. No imprisonment under this section shall 
operate as a satisfaction or extinguishment of any debt or 
demand or cause of action, or deprive any person of any 
right to take out e:itecution against the lands, goods or 
chattels of the person imprisoned, in the same manner as if 
such imprisonment had not taken place. 

'* Any person imprisoned under this section shall be dis- 
charged out of custody upon a certificate signed in the pre- 
scribed manner, to the effect that he has satisfied the debt 
or instalment of a debt in respect of which he was impri- 
soned, together with the prescribed costs (if any)." 

The practice under this section is regulated by the Regulss 
Generales of Michaelmas Term, 1869. 

R. G. M. T. 1869, r. 1.] All applications 
to commit to prison mider section 5 shall in the 
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first instance be made bj summons before a 
judge, which shall specify the date and other 
particulars of the judgment or order for non- 
payment of which the application is made, to- 
gether with the amount due, and be indorsed 
with the particulars required by rule 73 of 
H. T. 1853. 

The following is the form of Bnmmons issued in accordance Summons, 
with this mle, and should he entitled in the christian and 
surname of the judgment creditor and debtor. 

It calls upon the judgment debtor to show cause why he 
should not, for default in payment of the debt hereinafter 
tnentioned, be committed to prison for the term of six weeks 
from the date of his arrest, including the day of such date, 
or until he shall pay £ , being the amount of a judg- 

ment of the DiTision of the High Court of Justice, 

bearing date the day of , together with interest 

thereon at £4 per cent, per annum from date of such judg- 
ment, and £ [£1 : 6«. 8^. u the amount usually asked 
for, but in special cases more may be allowed'] for costs of 
the order to be made hereon and sheriff's fees for the execu- 
tion hereof. And why the sheriff of should not take 
the said judgment debtor for the purpose aforesaid, if he 
shall be found within his bailiwick. 

Or, if for default in payment of an instalment, to show f^or non-pay- 
cause why the said judgment debtor should not for default ment of instal- 
in payment of £ , being the amount of the instalment ^^^^ 

of the judgment debt in this action directed to be paid 
pursuant to the order of the Honorable Mr. Justice , 

bearing date, &c., be committed to prison for the term of six 
weeks from the date of his arrest, including the day of such 
date, or until he shall pay the said instalment of £ , 

together with £ , the costs of the order to be made 

herein, and sheriff's fees, &c. And why the sheriff, &c. 

Each of these summonses must be endorsed with the par<* Summons must 
ticulars required by rule 73, H. T. 1863. be endorsed. 

Bule 73, IT. T, 1853.] The name and place of abode or 
office of business of the attorney actually suing out the same, 
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Service to be 
personal if 
practicable. 



Proof of 
means. 



and in case snch attomej shall not be an attorney of the 
conrt in which the same is saed oat, then also with the name 
and place of abode or office of business of the attorney of 
such conrt in whose name sach writ shall be taken oat ; and 
when the attorney actually suing out any writ shall sue out 
the same as agent for an attorney in the country, the name 
and place of abode of such attorney in the country shall also 
be indorsed upon the said writ; and in case no attorney shall 
be employed to issue the writ, then it shall be indorsed with 
a memorandum expressing that the same has been sued by 
the plaintiff or defendant in person, as the case may be, 
mentioning the city, town or parish, and also the name of 
the hamlet, street, and number of the house of such plaintiff 
or defendant's residence, if any such there be. 

R. G. M. T. 1869, r. 2.] The service of 
the summons, whenever it may be practicable, 
shall be personal ; but if it appear to the judge 
that reasonable efforts have been made to effect 
personal service, and either that the summons 
has come to the knowledge of the debtor, or 
that he wilfiillj evades service, an order may be 
made as if personal service had been effected, 
upon such terms as to the judge may seem fit 

The efforts made must be shown by affidavit, and three 
attempts at service will generally be required. (See as to 
substituted service of writ, p. 37). 

Upon the hearing of the summons. 

R. G. M. T. 1869, r. 3.] Proof of the 
means of the debtor shall, whenever practicable, 
be given by affidavit ; but if it appear to the 
judge, either before or at the hearing, that a 
viva voce examination, either of the debtor or 
of any other person, or the production of any 
document, is necessary or expedient, an order 
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may be made commanding the attendance of 
any such person before the judge^ at a time and 
place to be therein mentioned, for the purpose 
of being examined on oath touching the matter 
in question [or], and for the production of any 
such document, subject to such terms and con- 
ditions as to the judge may seem fit. The dis- 
obedience to any such order shall be deemed 
a contempt of court, and punishable accord- 
ingly. 

If it is sought to obtain an order npon an affidavit of Order on 
service and attendance, an affidavit of defendant's means *ffi<iftvit o* 
must stUl be nsed. service. 

If the judgment creditor is unable to give proof of the Defendant 
defendant's means, the defendant will be ordered to attend n^*y ^ ordered 
and be examined upon oath as to his means. 

The order made in the first instance is generally for pay- Order for pay- 
ment by instalments, varying in amount according to the montby mstal- 
circmnstances. It is rarely that an order for committal is ™^ 
granted in the first instance; it is, as a general rule, only 
granted in default of payment of an instalment under an 
order. Orders by consent are not drawn up without being Orders by 
initialed by the judge, and the defendant must be in attend- coi^isent. 
ance in case the judge should require to be satisfied that he 
understands the nature of the consent he has given. Neither 
are orders granted conditionally ; as, for instance, unless de- 
fendant pays an instalment, he will be committed. They 
are, however, granted, and ordered not to be drawn up for a 
given number of days to enable the defendant to pay. In 
such cases the order of committal is not drawn up until after 
the expiration of the time ordered. 

R. G. M. T. 1869, r. 4.] The order of 
committal (which may be in the Form A. in 
the schedule, or to the like efiect) shall, before 
delivery to the sheriff, be indorsed by the par- 
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ticulars required by rule 73 of H. T. 1853 
(p. 161). Concurrent orders may be issued for 
execution in different counties. The sheriff and 
officer shall be entitled to the same fees in re- 
spect thereof as are now payable upon a ca. scu 

FoBH A. IK THE Schedule. 

Order of com- Upon hearing [chrittian arid surname of the debtor and 
mittaL of the party claiming ^ to he inserted,"] I do order that the 

said A. B. be, for default in payment of the debt herein- 
after mentioned, committed to prison for the term of [six] 
weeks from the date of his arrest, including the day of such 
date, or until he shall pay A , being the amoont of [an 

instalment due to the said C. D. npon, or a judgment of the 
court of , or an order made by ], bearing date 

the day of , together with £ for costs of 

this order and sheriff's fees for the execution hereof. And 
I order that the sheriff of [Middlesex] do take the said A. B. 
for the purpose aforesaid, if he shall be found within hia- 
bailiwick. 

It has been held that there is no poTver to commit a de- 
fendant to prison more than once in respect of the same 
instalment, although after a first committal it is proved he 
has the means of paying the sum in respect of which he still 
makes default {Evans y. Wills, 45 L. J. 420); but the fact 
of the committal is not a discharge of the debt. 

R. G. M. T. 1869, r. 6.] Upon payment 
of the sum or simis mentioned in the order 
(including the sheriffs' fees in like manner as 
upon a ca. sa,\ the debtor shall be entitled to 
a certificate in the Form B. in the schedule, or 
to the like effect, signed by the attorney in the 
cause of the creditor, or signed by the creditor, 
and attested by dn attorney on his behalf or a 
justice of the peace. 
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* 

FobmB. 
I certify that A. B., now in the gaol of npon an order Certificate of 
of the honourable Mr. Justice , at the suit of C. D., for satisfaction, 

nonpayment of a debt of pounds, has satisfied the said 

debt, together with the costs mentioned in the said order and 
sheriff's fees. 

Dated &c. 

E. F. of, &c. 

Attorney for the said C. D. 

or 

Witaess to the signature | ^ j^ ^^^ ^^ 

G. H., &c., of , his attorney. 

or 
J. E., justice of the peace for 

Upon production of this certificate the defendant is en- 
titled to his discharge. 



To hold to Bail. 
Judge. 

32 ^ 33 Vict, e. 62, «. 6.] After the commencement of 
this act a person shall not be arrested upon mesne process in 
any action. 

Where the plaintiff in any action in any of her Majesty's 
superior courts of law at Westminster, in which, if brought 
before the commencement of this act, the defendant would 
ha?e been liable to arrest, proves at any time before final 
judgment by evidence on oath, to the satisfaction of a judge 
of one of those courts, that the plaintiff has good cause of 
action against the defendant to the amount of fifty pounds 
or upwards, and that there is probable cause for believing 
that the defendant is about to quit England unless he be 
apprehended, and that the absence of the defendant from 
England will materially prejudice the plaintiff in the prose- 
cution of his action, such judge may, in the prescribed 
manner, order such defendant to be arrested and imprisoned 
for a period not exceeding six months, unless and until he 
has sooner given the prescribed security, not exceeding the 
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amoant claimed in the action, that he will not £;o oat of 
England without leaye of the court 

Where the action ib for a penalty or sam in the nature of 
a penaltj, other than a penalty in respect of any contract, it 
shall not he necessaiy to proye that the ahsenoe of the de- 
fendant from England will materially prejudice the plaintiff 
in the prosecution of his action, and the security given 
(instead of heing that the defendant will not go out of 
England) shall be to the effect that any sum recovered 
against the defendant in the action shall be paid, or that the 
defendant shall be rendered to prison. 

AppUcationto B. G. M. T. 1869, r. 6.] Orders to arrest 
^ ^*"^' under the 6th section (above) (which may be 
in the Form C. in the schedule, or to the like 
effect), shall be made upon affidavit and ex 
parte, but the defendant shall be at liberty, at 
any time after the arrest, to apply to rescind or 
vary the order, or to be discharged from cus- 
tody, or for such other relief as may be just. 
Such orders shall, before delivery to the sheriff, 
be indorsed with the particulars required by 
rule 73 of H. T. 1853 (/?. 161). Concurrent 
orders may be issued for arrest in different 
counties. The sheriff and officer shall be en- 
titled to the same fees in respect thereof as are 
now payable upon a capias. 

Affidavit in The affidavit used in support of this application must 

support prove — 

1. That the plaintiff has a good cause of action against 

the defendant to the amount of fifty pounds and up- 
wards. 
The cause of action must he clearly stated, the mere 

allegation that plaintiff has a good cause of action is not 

sufficient. 

2. That there is a probable cause for believing that de- 

fendant is about to quit England. 
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If not actual knowledge, the reasons for belieying most be 
shown. 

8. That the absence of defendant will materially piejadice 
the plaintiff in the prosecution of his action. 

This has been held to mean that the presence of the de- 
fendant is absolutely necessary for the purpose of giving 
evidence ; and repeatedly that the plaintiff must show that 
he cannot go to trial without the presence of defendant in 
order to obtain the order to hold him to bail. 

That it will be difficult or improbable for plaintiff to 
realize the fruits of a judgment in the action, if defendant is 
allowed to leave England, has been held insufficient. 

Mr. Justice Lush refused to hold a defendant to bail in an 
action for breach of promise of marriage, on the ground that 
the presence of defendant was unnecessary to prove the 
plaintiff's case. 

4. The facts plaintiff requires defendant to prove. 

Form C. 

Upon reading the affidavit of , I do order that the Order for 

defendant be arrested and imprisoned for months from arrest, 

the date of his arrest, including the day of such date, unless 
and until he shall sooner deposit in court the sum of £ 
by way of security, or give to the plaintiff a bond executed 
by him (a), and two sufficient sureties in the penalty of (d), 
or some other security satisfactory to the plaintiff, that he 
will not go out of England without the leave of the court 
[or that any ium recovered against him in this action shall 
be paidf or that he shall he rendered to prison"]. And I 
order that the sheriff of [Middlesex] do within one calendar 
month from the date hereof, including the day of such date, 
and not afterwards, take the defendant for the purpose 
aforesaid, if he shall be found in the said sheriff's bailiwick. 

The following rules scarcely relate to proceedings in cham- 
bers, but aro inserted here to complete the Begulas Generales 
of Michaelmas Term, 1869. 

(a^ With leave of a judge thero may be more than two 
sureties. 

(5) When the action is for a penalty or sum in the naturo 
of a penalty, other than a penalty in respect of any contract, 
this must be sufficient to include the probable costs of the 
action, and the terms must be those in italics. 



168 IRREGULARITY, 

Secarity. B. Q, M, T, 1869, r. 7.] The aecority to be given by the 

defendant may be a deposit in conrt of the amonnt men- 
tioned in the order, or a bond to the plaintiff by the defendant 
and two snfficient sureties (or, with leave of a jndge, more 
than two), or, with the plaintiff's consent, any other form of 
security. The plaintiff may, within four days after receiving 
particulars of the names and addresses of the proposed 
sureties, and the form of the proposed bond, give notice that 
he objects thereto, stating therein in what particulars; and, 
in case of his so doing, the sufficiency of the security shall 
be determined by the Master, who shall have power to award 
the costs of such reference to either party. It shall be the 
plaintiff's duty to obtain an appointment for that purpose, 
and unless he does so within four days after giving notice of 
objection, the security shall be deemed sufficient 

R. O. M. T, 1869, r. 8.] The money deposited, and the 
security, and all proceedings thereon, shall be subject to the 
order and control of the court, or a judge. 

R, O, M, T. 1869, r. 9.] Unless otherwise ordered, the 
costs of and consequent on an order to arrest, shall be costs 
in the cause. 

R, Q. M. T. 1869, r. 10.] Upon payment into court of 
the amount mentioned in the order, a receipt shall be given 
by the proper officer ; and upon receiviug the bond, or other 
security, a certificate to that effect shall be given, signed or 
attested by the plaintiff's attorney; and the delivery of such 
receipt or certificate to the sheriff shall entitle the defendant 
to be discharged out of custody. 

R, G. M, T. 1869, r. 11.] The sheriff or other officer 
named either in an order of committel or an order to arrest 
under the 6th section shall, within two days after the arrest, 
indorse on the order the true date of such arrest 



To set aside Proceedings for Irregularity. 

Master. 

Ord. LIX.] Non-compliance with any of 
these rules shall not render the proceedings in 
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any action void unless the court or a judge 
shall so direct, but such proceedings may be 
set aside either wholly or in part as irregular, 
or amended, or otherwise dealt with in such 
manner and upon such terms as the court or 
judge shall think fit. 

Bj sammons, supported by affidayit of facts. 

JR, O, H. T, 1853, r. 135.] No application to set aside To be made 
process or proceedings for irregularity shall be allowed, ^w*"!*! * 
unless made within a reasonable time, nor if the party ^m^''*^ ® 
applying has taken a fresh step after knowledge of the 
irregularity. 

M. G. H, T, 1863, r. 186.] Where a summons is obtained Summons to 
to set aside proceedings for irregularity, the several objections ^^'^^'^ objec- 
intended to be insisted upon shall be stated therein. 

R. G, H. r. 1853, r. 187.] In all cases where a rule is Costa, 
obtained to show cause why proceedings should not be set 
aside for irregularity, with costs, and such rule is afterwards 
discharged generally, without any special direction upon the 
matter of costs, it is to be understood as discharged with 
costs. 



To rectify Omissions or Mistakes in the Regis^ 
ter under the Joint Stock Companies Acts. 

Master. 

By summons entitled ** In the Matter of the Joint Stock 
Companies Act," calling upon the secretary to show cause 
why the register should not be rectified by, &c., &c 

26 ^ 26 Viot, e. 89, s, 36.] If the name of any person is, 
without sufficient cause, entered in or omitted from the 
register of members of any company under this act, or if 
default is made or unnecessary delay takes place in entering 
on the register the fact of any person having ceased to be a 
member of the company, the person or member aggrieved, 
or any member of the company, or the company itself, may, 
as respects companies registered in England or Ireland, by 

C.P. I 
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motion in any of her Majesty's superior ooorts of law or 
equity, or by application to a jadge sitting in chambers, or 
to the vice-warden of the Stannaries in the case of companies 
subject to his jurisdiction, and as respects companies regis- 
tered in Scotland by summary petition to the Court of 
Session, or in such other manner as the said courts may 
direct, apply for an order of the court that the register may 
be rectified ; and the court may either refuse such applica- 
tion, with or without costs, to be paid by the applicant, or it 
may, if satisfied of the justice of the case, make an order for 
the rectification of the register, and may direct the company 
to pay all the costs of such motion, application, or petition, 
and any damages the party aggrieved may hare sustained. 
The court may in any proceeding under this section decide 
on any question relating to the title of any person who is a 
party to such proceeding to have his name entered in or 
omitted from the register, whether such question arises 
between two or more members or alleged members, or 
between any members or alleged members and the company, 
and generally the court may in any such proceeding decide 
any question that it may be necessary or expedient to 
decide for the rectification of the register ; provided that the 
court, if a court of common law, may direct an issue to be 
tried, in which any question of law may be raised, and a 
writ of error or appeal, in the manner directed by the 
Common Law Procedure Act, 1854, shall lie. 



Leave to sue in Formd Pauperis, 
Ex parte Master. 

Leave to sue in formd pauperis is obtained upon petition 
to the Lord Chief Justice and other judges of the High Court 
of Justice entitled in the division of tiie court, and in the 
cause, and in the following form^ — 
Contents of '^^^ ^® above-named defendant [^t, if the action be not 

petition. already commenced, C. D. of ] is justly and truly in- 

debted unto your petitioner in the sum of £ , for 

work and labour, &c. [or, as the cause of action may be]. 
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and that joxu petitioner has commenced an action against 
him for the same, hnt is nnable [or, has not commenced anj 
action against him for the same, being nnable] to cany on 
the said canse on account of his extreme poyerty, as appears 
by the affidavit annexed: — 

Yonr petitioner therefore hnmblj prays yonr Lordship that 
he may be permitted to prosecute his said action against the 
defendant in/ormd pauperU, and that , Esq., may be 

assigned to him as counsel, and , gentleman, as his 

solicitor, to prosecute the said suit, and your petitioner will 
ever pray. 

To the petition must be annexed an affidavit by the party Affidavit in 
himself, " that he is not worth £5 in the world except his support 
wearing apparel and the matter in question in the cause.'' 

The opinion of counsel on the case and his consent to act Consent of 
must also be annexed. counsel. 

R. G. H, T. 1853, r. 121.] No person shall be permitted 
to sue informd pavperis unless the case laid before counsel 
for his opinion, and his opinion thereon, with an affidavit of 
the party or his attorney that the same case contains a full 
and true statement of all the material facts, to the best of 
his knowledge and belief, shall be produced before the court 
or judge to whom the application may be made ; and no fees 
shall be payable by a pauper to his counsel and attorney, nor 
at the offices of the masters- or associates, or at the judges' 
chambers or elsewhere, by reason of a verdict being found 
for such pauper exceeding five pounds. 

Upon these documents an order is drawn up; a copy of 
which must be served on the opposite party, the original 
being retained to be produced at the various offices, to warrant 
a dispensation of the fees. 

The order takes effect from the time of its service only. 
(I^ay V. Voules, L. R., 3 Q. B. 214.) 



For Prisoner to give Evidence. 

16 ^ 17 Vict, 0. 80, t. 9, enacts that <'It shall be lawful 
for one of her Majesty's secretaries of state, or any judge of 
the Court of Queen's Bench or Common Fleas, or any baron 

I2 
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Affidavit in 
Bapport. 



Under ciyil 
process. 



of the Exchequer, in any case where he may see fit to do so, 
npon application by affidavit, to issae a warrant or order 
nnder his hand for bringing np any prisoner or person con* 
fined in any gaol, prison or place nnder any sentence or 
nnder commitment for trial or otherwise (except nnder 
process in any civil action, suit or proceeding), before any 
court, jndge, justice, or other jndicatnre, to be examined as 
a witness in any canse or matter, dvil or criminal, depending 
or to be inquired of, or determined in or before such court, 
judge, justice or judicature ; and the person required by any 
such warrant or order to be so brought before such court, 
judge, justice or other judicature shall be so brought under 
the same care and custody, and be dealt with in like manner 
in all respects, as a prisoner required by any writ of habeas 
corpus awarded by any of her Majesty's superior courts of 
law at Westminster to be brought before such court to be 
examined as a witness in any cause or matter depending 
before such court is now by law required to be dealt with." 

Upon affidavit by applicant's solicitor entitled in the 
action or proceeding, stating — 

That A. B., a prisoner in her Majesty's gaol at , 

charged with [ar undergoing sentence of for 

], is a necessary and material witness on the trial 
of this action on behalf of the 

The hour and date on which prisoner's attendance is 
required. 

For prisoner under civil process to give evidence, a writ 
of habeas corpus ad testifieandum must be obtained, granted 
upon an ex parte application, supported by affidavit, that 
prisoner is a material witness. 



AJAdavit. 



To admit Prisoner to Bail. 
Judge. 

In cases where the committing magistrate has refused to 
admit a prisoner to bail, an application can be made at 
chambers upon an affidavit of facts, and verifying a copy 
of the depositionsy which must be annexed. 
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An order is made that a writ of certiorari directed to the Order that 
magistrate or coroner to retnm the depositions on which summons issne. 
the prisoner has been committed to the sitting judge at 
chambers on a certain day, and at the same time a summons 
is issued calling upon the committing magistrate and the 
prosecutor to show cause why the prisoner should not be 
admitted to bail. 

The magistrate rarely opposes an order upon this sum- 
mons; its object is simply to intimate to him that such an 
application is being made, that he may have the opportunity 
of bringing before the judge facts that may not otherwise 
appear. 

If an order is made, the judge fixes the amount and directs Order, 
the bail to be taken in the country if necessary. 



Bills of Costs, 
Master. 

The practice relating to bills of costs and their taxation 
requires a treatment beyond the scope of this work, and it 
will be sufBcient here simply to notice the various summonses 
issued at the chambers in relation thereto and refer for 
further information as to detail to the introduction to Lush's 
Practice, 3rd edition, page 274, where the whole matter is 
fully discussed. 

By 6 & 7 Vict c. 73, s. 37, a solicitor is precluded from 
commencing or maintaining an action for the recovery of his 
fees until the expiration of one month after the delivery of 
his bill; but by the 38 & 39 Vict c. 79, power is given to a 
judge to authorize a solicitor to commence an action for the 
recovery of his fees, or to tax his bill, before the expiration 
of the month, where he has probable cause for believing that 
the party chargeable therewith is about to quit England, or 
to become a bankrupt, or a liquidating or compounding 
debtor, or to take any other steps, or do any other act, which, 
in the opinion of the judge, would tend to defeat^ or delay 
such solicitor in obtaining payment 
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Application An application for the delivery of the bill should be made 

the biuJ*'^ ^ ^^ ^^^ division where the proceedings, the sabject of the bill, 

have been taken and shoold be entitled " In the matter of 
the Solicitor/' 
Order. Xhe order directs the bill to be delivered within a certain 

time, and that credit be given for all sams of monej received 
of or on account of the party chargeable. 

Within one month after the delivery of the bill, npon the 
application of the party chargeable, by summons, the bill 
will be ordered to be taxed in the following terms:— 

'*That A. B/s bill of fees, charges, and disbursements, in 
the causes and matters delivered to C. D., be referred to the 
Master to be taxed ; and that the said A. B. give credit for 
all sums of money by him received from, or on account of the 
said C. D., and that the said A. B. do refund what (if any- 
thing) he may, on such taxation, appear to have been over- 
paid. 

''And further, that the Master do tax the costs of such 
reference, and certify what shall be found due to or from 
either party in respect of such bill and demand, and of the 
costs of such reference, to be paid according to the event of 
such taxation, pursuant to the statute; and that the said 
A. B. be restrained from commencing or prosecuting any 
action or suit, touching such demand, pending such reference. 

''And further, that upon payment by the said C. D. of 
what (if anything) may appear to be due to the said A. B., 
the said A. B. do deliver to the said C. D., or to his solicitor, 
all deeds, books, papers, and writings in his possession, 
custody, or power, belonging to the said C. D." 

If no such application is made by the party chargeable 
within the time, the solicitor can apply, when a similar order 
will be made. 

If the solicitor commence an action for the recovery of 
the amount of his bill before it has been taxed, unless 
authorized to do so in pursuance of the 88 & 39 Vict, c 79, 
upon the application of the party chargeable an order will 
be made ordering taxation, and restraining the prosecution 
of the action pending the taxation; and further, that npon 
payment of the amount found to be due all proceedings in 
the action be stayed. 
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Attention is directed to the following special allowances 
of Angnst, 1875. 

23. The taxing officers of the Supreme Court, 
or of any division thereof, shall, for the purpose 
of any proceeding before them, have power and 
authority to administer oaths, and shall, in rela- 
tion to the taxation of costs, perform all such 
duties as have heretofore been performed by 
any of the masters, taxing-masters, registrars, 
or other officers of any of the courts whose 
jurisdiction is by the act transferred to the 
High Court of Justice or Court of Appeal, 
and shall, in respect thereof,, have such powers 
and authorities as previous to the commence- 
ment of the act were vested in any of such 
officers, including examining witnesses, direct- 
ing production of books, papers, and docu- 
ments, making separate certificates or alloca- 
turs, requiring any party to be represented by 
a separate solicitor, and to direct and adopt 
all such other proceedings as could be directed 
and adopted by any such officer on references 
for the taxation of costs, and taking accounts 
of what is due in respect of such costs, and such 
other accounts connected therewith as may be 
directed by the court or a judge. 

24. The taxing officer shall have authority 
to arrange and direct what parties are to attend 
before him on the taxation of costs to be borne 
by a fund or estate, and to disallow the costs 
of any party whose attendance such officer shall 
in his discretion consider unnecessary in conse** 
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quence of the interest of such party in such 
fund or estate being small or remotp, or suffi- 
ciently protected by other parties interested. 

25. When any party entitled to costs refuses 
or neglects to bring in his costs for taxation^ or 
to procure the same to be taxed^ and thereby 
prejudices any other party, the taxing officer 
shall be at liberty to certify the costs of the 
other parties, and certify such refusal or neglect, 
or may allow such party refusing or neglecting 
a nominal or other sum for such costs, so as 
to prevent any other party being prejudiced by 
such refusal or neglect. 

26. As to costs to be paid or borne by another 
party, no costs are to be allowed which do not 
appear to the taxing officer to have been neces^ 
sary or proper for the attainment of justice or 
defending the rights of the party, or which 
appear to the taxing officer to have been in- 
curred through over-caution, negligence, or 
mistake, or merely at the desire of the party. 

27. As to any work and labour properly 
performed and not herein provided for, and 
in respect of which fees have heretofore been 
allowed, the same or similar fees are to be 
allowed for such work and labour as have here- 
tofore been allowed. 

28. The rules, orders, and practice of any 
court whose jurisdiction is transferred to the 
High Court of Justice or Court of Appeal, 
relating to costs, and the allowance of the fees 
of solicitors and attorneys, and the taxation of 
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costs, existing prior to the commencement of 
the act, shall, in so far as thej are not incon* 
sistent with the act, and the rules of court in 
pursuance thereof, remain in force and be ap- 
plicable to costs of the same or analogous pro^ 
ceedings, and to the allowance of the fees of 
solicitors of the Supreme Court and the taxa- 
tion of costs in the High Court of Justice and 
Court of Appeal. 

29* As to all fees or allowances which are 
discretionary, the same are, unless otherwise 
provided, to be allowed at the discretion of the 
taxing oflScer, who, in the exercise of such 
discretion, is to take into consideration the 
other fees and allowances to the solicitor and 
counsel, if any, in respect of the work to which 
any such allowance applies, the nature and 
importance of the cause or matter, the amount 
involved, the interest of the parties, the fund 
or persons to bear the costs, the general con- 
duct and costs of the proceedings, and all other 
circumstances. 

30. Any party who may be dissatisfied with 
the allowance or disallowance by the taxing 
oflScer, in any bill of costs taxed by him, of 
the whole or any part of any item or items, 
may, at any time before the certificate or allo- 
catur is signed, deliver to the other party 
interested therein, and carry in before the 
taxing officer, an objection in writing to such 
allowance or disallowance, specifying therein 
by a list, in a short and concise form, the item 

I5 
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or items^ or parts or part thereof, objected to, 
and maj thereupon apply to the taxing officer 
to review the taxation in respect of the same. 

31. Upon such application the taxing officer 
shall reconsider and review his taxation upon 
such objections, and he maj, if he shall think 
fit, receive fiirther evidence in respect thereof, 
and, if so required by either party, he shall 
state either in his certificate of taxation or 
allocatur, or by reference to such objection, 
the grounds.and reasons of his decision thereon, 
and any special facts or circumstances relating 
thereto* 



Reviewing Taxation. 
Judge. 

Summons. Upon the taxation, if either party be dissatisfied with the 

decision of the Master, an application can he made by sum- 
mons to show cause whj the taxation should not be re- 
yiewed. 

Special Allowancey August 12, 1875, r. 32. 
Any party who may be dissatisfied with the 
certificate or allocatur of the taxing officer, as 
to any item or part of an item which may have 
been objected to as aforesaid, may apply to 
a judge at chambers for an order to review the 
taxation as to the same item or part of an it^m, 
and the judge may thereupon make such order 
as to the judge may seem just; but the certifi- 
cate or allocatur of the taxing officer shall be 
final and conclusive as to all matters which 
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shall not have been objected to in manner 
aforesaid. 

Special Allowance, August 12^ 1875^ r. 33. 
Such application shall be heard and determined 
by the judge upon the evidence which shall 
have been brought in before the taxing officer, 
and no further evidence shall be received upon 
the hearing thereof, unless the judge shall 
otherwise direct. 

It mast be sapported by an affidavit,, that the Master 
has g^ven his allocator or certificate, for. until then the 
taxation cannot be considered as finished. A judge will not 
interfere with the discretion of the Master as to any qaestioa 
of amount. He will review his decision onlj, when he has 
proceeded on a wrong principle. 
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THE SUPREME COURT OF JUDICATURE 

ACTS. 



N.B.^Of thoM sections which are of no poetical 
utility, the sulyeot-matter only is given* 



36 & 37 Vict. c. m. 

An Act for the Constitution of a Supreme Court, and for 
other purposes relating to the better Administration of 
Justice in England; and to authorize the transfer to 
the Appellate Division of such Supreme Court of the 
Jurisdiction of the Judicial Committee of Her Majesty^ s 
Privy Council [6th August, 1873.] 

Whereas it is expedient to constitute a Supreme 
Court, and to make provision for the better administra- 
tion of justice in England: 

And whereas it is also expedient to alter and amend 
the law relating to the Judicial Committee of her 
Majesty's Privy Council: 

Be it enacted by the Queen's most excellent Majesty, 
by and with the advice and consent of the lords 
spiritual and temporal, and commons, in this present 
parliament assembled, and by the authority of the same, 
as follows: 

Preliminary, 

1. This act may be cited for all purposes as the Short title. 
** Supreme Court of Judicatnre Act, 1873." 

2. Commencement of act. Repealed b^ 37 & 38 
Vict, c 83, and by section 2, the provisions of this 
act are to come into operation on the first day of 
November, 1875. 
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Pabt I. 

Constitution and Judges of Supreme Court. 

3. Union of existing coui^ts into one Supreme 
Court. 

So much of this section as relates to the London 
Court of Bankruptcy is repealed. 

4. Division of Supreme Court into a court of original 
and a court of Appellate Jurisdiction. 

5. Constitution of High Court of Justice. 

6. Repealed. 

7. Vacancies by resignation of judges and effect 
of vacancies generally. 

8. Qualifications of judges. Not required to be 
Serjeants at law. 

9. Repealed. 

10. Repealed. 

11. Saving of rights and obligations of existing 
judges. 

12. Provisions for extraordinaiy duties of judges 
of the former courts. 

18. Salaries of future judges. So much of this 
section as relates to additional judges of the Court of 
Appeal is repealed. 

14. Retiring pensions of future judges of High 
Court of Justice, and ordinary judges of Court of 
Appeal. 

16. Salaries and pensions how to be paid. 

Part II. 
Jurisdiction and Law, 

Jurisdiction of 16. The High Court of Justice shall be a superior 
High Court of court of record, and, subject as in this act mentioned, 
Justice. there shall be transferred to and vested in the said 

High Court of Justice the jurisdiction which, at the 

commencement of this act, was vested in, or capable of 

being exercised by, all or any of the courts following; 

(that is to say,) 

(1.) The High Coui*t of Chancery, as a common law 

court as well as a court of equity, including 

the jurisdiction of the master of the rolls, «« a 
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judge or master of the Court of Chancery, and 
any jurisdiction exercised by him in relation 
to the Court of Chancery as a common law 
court; 
(2.) The Court of Queen's Bench; 
' (3.) The Court of Common Pleas at Westminster; 
(4.) The Court of Exchequer, as a Court of Revenue, 

as well as a Common Law Court ; 
(5.) The High Court of Admiralty; 
(6.) The Court of Probate; 

(7.^ The Court for Divorce and Matrimonial Causes; 
(8.) The London Court of Banhruptqf; {Repealed,) 
(9.) The Court of Common Pleas at Lancaster; 
(10.) The Court of Pleas at Durham; 
(11.) The courts created by commissions of assize, of 
oyer and terminer, and of gaol delivery, or 
any of such commissions: 
The jurisdiction by this act transferred to the High 
Court of Justice shall include (subject to the exceptions 
hereinafter contained) the jurisdiction which, at the 
commencement of this act, was vested in, or capable of 
being exercised by, all or any one or more of the judges 
of the said courts respectively, sitting in court or 
chambers, or elsewhere, when acting as judges or a 
judge, in pursuance of any statute, law, or custom, and 
all powers given to any such court, or to any such 
judges or judge, by any statute; and also all ministerial 
powers, duties, and authorities, incident to any and 
every part of the jurisdictions so transferred. 

17. There shall not be transferred to or vested in the Jurisdiction 
said High Court of Justice, by virtue of this act, — not transferred 

(1.) Any appellate jurisdiction of the Court of Appeal to High Court, 
in Chancery, or of the same court sitting as 
a Court of Appeal in Bankruptcy: 

(2.) Any jurisdiction of the Court of Appeal in 
Chancery of the county palatine of Lancaster: 

(3.) Any jurisdiction usually vested in the lord 
cnancellor or in the lords justices of appeal 
in chancery, or either of them, in relation to 
the custody of the persons and estates of 
idiots, lunatics and persons of unsound mind : 

(4.) Any jurisdiction vested in the lord chancellor 
in relation to grants of letters patent, or the 
issue of commissions or other writings, to 
be passed under the great seal of the United 
Kingdom : 
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(5.) Any jurisdiction exercised by the lord chan- 
cellor in right of or on behalf of her Majesty 
as visitor of any college, or of any charitable 
or other foundation : 

(6.) Any jurisdiction of the master of the rolls in 
relation to records in London or elsewhere in 
England. 

Jurisdiction Ig, The Court of Appeal established by this act shall 

transferred to be a superior court of record, and there shall be trans- 
Court of ferred to and vested in such court all jurisdiction and 
Appeal. powers of the courts following ; (that is to say,) 

(1.) All jurisdiction and powers of the lord chan- 
cellor and of the Court of Appeal in Chancery, 
in the exercise of his and its appellate juris- 
diction, and of the same court as a Court of 
Appeal in Bankruptcy: 

(2.) All jurisdiction and powers of the Court of 
Appeal in Chancery of the county palatine 
of Lancaster, and all jurisdiction and powers 
of the chancellor of the duchy and county 
palatine of Lancaster when sitting alone or 
apart from the lords justices of appeal in 
chancery as a judge oi re-hearing or appeal 
from decrees or orders of the Court of Chan- 
cery of the county palatine of Lancaster :. 

(3.) All jurisdiction and powers of the Court of the 
Lord Warden of the Stannaries assisted by 
hij3 assessors, including all jurisdiction and 
powers of the said lord warden when sitting 
in his capacity of judge : 

(4.) All jurisdiction and powers of the Court of 
Exchequer Chamber : 

(5.) All jurisdiction vested in or capable of being 
exercised by her Majesty in council, or the 
judicial committee of her Majesty's privy 
council, upon appeal from any judgment 
or order of the High Court of Admiralty, or 
from any order in lunacy made by the lord 
chancellor, or any other person having juris- 
diction in lunacy. 

Appeals from 19. The said Court of Appeal shall have jurisdiction 

High Court. and power to hear and determine appeals from any 

judgment or order, save as hereinafter mentioned, of 

her Majesty's High Court of Justice, or of any judges 

or judge thereof, subject to the provisions of tlus act, 
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and to such rules and orders of court for regulating the 
terms and conditions on which such appeals shall be 
allowed, as may be made pursuant to this act. 

For all the purposes of and incidental to the hearing 
and determination of any appeal within its jurisdiction, 
and the amendment, execution and enforcement of any 
judgment or order made on any such appeal, and for 
the puipose of every other authority expressly given 
to the Court of Appeal by this act, the said Court of 
Appeal shall have all the power, authority and juris- 
diction by this act vested in the High Court of Justice. 

• 

20 & 21. Hepealed by 39 & 40 Vict. c. 59, 6. 24. 

22. Transfer of pending business. 

23. The jurisdiction by this act transferred to the Rules as to 
said High Court of Justice and the said Court of exercise of 
Appeal respectively shall be exercised (so far as re- jurisdiction, 
gards procedure and practice) in the manner provided 

by this act, or by such rules and orders of court as may 
be made pursuant to this act; and where no special 
provision is contained in this act or in any such rules 
or orders of court with reference thereto, it shall be 
exercised as nearly as may be in the same manner as 
the same might have been exercise^ by the respective 
courts from which such jurisdiction snail have been 
transferred, or by any of such courts. 

24. In every civil cause or matter commenced in Law and equity 
the High Court of Justice law and equity shall be to be concur- 
administered by the High Court of Justice and the rently adminis- 
Court of Appeal respectively according to the rules tered. 
following :— 

(1.) If any plaintiff or petitioner claims to be en- 
titled to any equitable estate or right, or to 
relief upon any equitable ground against any 
deed, instrument or contract, or against any 
right, title or claim whatsoever asserted by 
any defendant or respondent in such cause or 
matter, or to any relief founded upon a legal 
right, which heretofore could only have been 
given by a court of equity, the said courts 
respectively, and every judge thereof, shall 
give to such plaintiff or petitioner such and 
the same relief as ought to have been given 
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by the Conrt of Chancery in a Bait or pro- 
ceeding for the same or the like purpose 
properly instituted before the passing of this 
act. 

(2.) If any defendant claims to be entitled to any 
equitable estate or right, or to relief upon any 
equitable ground against any deed, instrument 
or contract, or against any right, title or claim 
asserted by any plaintiff or petitioner in such 
cause or matter, or alleges any ground of 
equitable defence to any claim of the plaintiff 
or petitioner in such cause or matter, the said 
courts respectively, and every judge thereof, 
shall eive to every equitable estate, right or 
ground of relief so claimed, and to every 
equitable defence so alleged, such and the 
same effect, by way of defence against the 
claim of such plaintiff or petitioner, as the 
Court of Chancery ought to have given if the 
same or the like matters had been relied on 
by way of defence in any suit or proceeding 
instituted in that court for the same or the 
like purpose before the passing of this act. 

(3.) See page 69. 

(4.) The said courts respectively, and every judge 
thereof, shall recognize and take notice of all 
equitable esjtates, titles and rights, and all 
equitable duties and liabilities appearing in- 
cidentally in the course of any cause or 
matter, m the same manner in which the 
Court of Chancery would have recognized and 
taken notice of the same in any suit or pro* 
ceeding duly instituted therein before the 
passing of this act. 

(5.) See page 131. 

(6.) Subject to the aforesaid provisions for giving 
effect to equitable rights and other matters 
of equity in manner aforesaid, and to the 
other express provisions of this act, the said 
courts respectively, and every judge thereof, 
shall recognize and give efi^ct to iill legal 
claims and demands, and all estates, titles, 
inghts, duties, obligations, and liabilities exist- 
ing by the common law or by any custom, or 
created by any statute, in the same manner 
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as the same would have been recognized and 
given effect to if this act had not passed by 
any of the courts whose jurisdiction is hereby 
transferred to the said High Court of Justice. 

(7.) The High Court of Justice and the Court of 
Appefd respectively, in the exercise of the 
jurisdiction vested in them by this act in every 
cause or matter pending before them respec- 
tively, shall have power to grant, and shall 
grant, either absolutely or on such reasonable 
terms and conditions as to them shall seem 
just, all such remedies whatsoever as any of 
the parties thereto may appear to be entitled 
to in respect of any and every legal or equit- 
able claim properly brought forward by them 
respectively in such cause or matter ; so that, 
as far as possible, all matters so in controversy 
between the said parties respectively may be 
completely and finally determined, and all 
multiplicity of legal proceedings concerning 
any of such matters avoided. 

25. And whereas it is expedient to take occasion of Rules of law 
the union of the several courts whose jurisdiction is upon certain 
hereby transferred to the said High Court of Justice to points, 
amend and declare the law to be hereafter administered 
in England as to the matters next hereinafter mentioned: 
Be it enacted as follows: 

By sect. 10 of the Amending Act of 1875: — 38 & 89 Vict 

(1.) Sub-section one of clause twenty-five of the prin- ^' ' ** 
cipal act is hereby repealed^ and instead thereof 
the following enactment shall take effect; (that 
is to say,) in the administration by the court 
of the assets of any person who may die 
after the commencement of this act, and 
whose estate may prove to be insufficient for 
the payment in full of his debts and liabili- 
ties, and in the winding up of any company 
tinder the Companies Acts, 1862 and 1867, 
whose assets may prove to be insufficient for 
the payment of its debts and liabilities and 
the costs of winding up, the same rules shall 
prevail and be observed as to the respective 
rights of secured and unsecured creditors, and 
as to debts and liabilities provable, and as to 
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Statntes of 
limitation in- 
applicable to 
express trusts. 

Equitable ' 
"wastes. 



Merger. 



Salts for pos- 
session of land 
by mortgagors. 



Assignment of 
debts and 



the valuation of annuities and future and con- 
tingent liabilities respectively, as may be in 
force for the time being under the law of 
bankruptcy with respect to the estates of 
persons aqjudged bankrupt ; and all persons 
who in any such case would be entitled to 
prove for and receive dividends out of the 
estate of any such deceased person, or out of 
the assets of any such company, may come in 
under the decree or order for the administra- 
tion of such estate, or under the winding up 
of such company, and make such claims against 
the same as they may respectively be entitled 
to by virtue of this act. 

(2.) No claim of a cestui que trust against his trustee 
for any property held on an express trust, or 
in respect of any breach of such trust, shall 
be held to be barred by any Statute of Limi- 
tations. 

(3.) An estate for life without impeachment of waste 
shall not confer or be deemed to have con- 
ferred upon the tenant for life any legal right 
to commit waste of the description known as 
equitable waste, unless an intention to confer 
such right shall expressly appear by the instru- 
ment creating such estate. 

(4.) There shall not, after the commencement of this 
act, be any merger by operation of law only 
of any estate, the beneficial interest in which 
would not be deemed to be merged or extin- 
guished in equity. 

(5.) A mortgagor entitled for the time bein^ to the 
possession or receipt of the rents and profits 
of any land as to which no notice of his inten- 
tion to take possession or to enter into the 
receipt of the rents and profits thereof shall 
have been given by the mortgagee, may sue 
for such possession, or for the recovery of 
such rents or profits, or to prevent or recover 
damages in respect of any trespass or other 
wrong relative thereto, in his own name only, 
unless the cause of action arises upon a lease 
or other contract made by him jointly with 
any other person. 

(6.) Any absolute assignment, by writing under the 
hand of the assignor (not purporting to be by 
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•way of charge only), of any debt or other legal choscs in ac- 
chose in action, of which express notice in tion. 
writing shall have been given to the debtor, 
trustee, or other person from whom the as- 
signor would have been entitled to receive or 
claim such debt or chose in action, shall be, 
and be deemed to have been effectual in law 
(subject to all equities which would have been 
entitled to priority over the right of the as- 
signee if this act had not passed^, to pass and 
transfer the legal right to such debt or chose 
in action from the date of such notice, and all 
legal and other remedies for the same, and the 
power to give a good discharge for the same, 
without the concurrence of the assignor : Pro- 
vided always, that if the debtor, trustee, or 
other person liable in respect of such debt or 
chose m action shall have had notice that such 
assignment is disputed by the assignor or any 
one claiming unaer him, or of any other op- 
posing or conflicting claims to such debt or 
chose in action, he shall be entitled, if he 
think fit, to call upon the several persons 
making claim thereto to interplead concern- 
ing the same, or he may, if he think fit, pay 
the same into the High Court of Justice under 
and in conformity with the provisions of the 
acts for the relief of trustees. 

(7.) Stipulations in contracts, as to time or otherwise. Stipulations 
which would not before the passing of this act not of the 
have been deemed to be or to have become essence of 
of the essence of such contracts in a court of contracts, 
equity, shall receive in all courts the same 
construction and effect as they would have 
heretofore received in equity. 
The reference to the passing of the principal act 
shall be deemed to refer to the date of the 
commencement of the principal act. Sect. 10 
of Act, 1875. 

(8.) See page 133. Injunctions 

,n\ r J* i» J • • and receivers. 

(9.) In any cause or proceeding for damages ansing 

out of a collision between two ships, if both J^amages by 
ships shall be found to have been in fault, the coU^sion at sea. 
rules hitherto in force in the Court of Admi- 
ralty, so far as they have been at variance 
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Infants. 



Cases of 
conflict not 
ennmerated. 



with the rules in force in the conrts of common 
law, shall prevail. 

(10.) In questions relating to the custody and educa- 
tion of infants the rules of eqmtj shall pre- 
vaiL 

(11.) Generally in all matters not hereinbefore parti- 
cularly mentioned, in which there is any con- 
flict or variance between the rules of equity 
and the rules of the common law with reference 
to the same matter, the rules of equity shall 
prevail. 



Sittings in 
vocation. 



Jurisdiction 
of judges of 
High Conrt 
on circuit 



Part III. 

Sittings and Distribution of Business, 

26. Abolition of Terms. 

27. Vacations. 

28. Provision shall be made by rules of court for the 
hearing, in London or Middlesex, during vacation by 
judges of the High Court of Justice and the Court of 
Appeal respectively, of all such applications as may 
require to be immediately or promptly heard. 

29. Her Majesty, by commission of assize or by any 
other commission, either general or special, may assign 
to any judge or judges of the High Court of Justice or 
other persons usually named in commissions of assize, 
the duty of trying and determining within any place or 
district specially fixed for that purpose by such com- 
mission, any causes or matters, or any questions or 
issues of fact or of law, or partly of fact and partly of 
law, in any cause or matter depending in the said High 
Court, or the exercise of any civil or criminal jurisdic- 
tion capable of being exercised by the said High Court; 
and any commission so granted by her Majesty shall 
be of the same validity as if it were enacted in the 
body of this act; and any commissioner or commis- 
sioners appointed in pursuance of this section shall, 
when engaged in the exercise of any jurisdiction as- 
signed to him or them in pursuance of this act, be 
deemed to constitute a court of the said High Court of 
Justice; and, subject to any restrictions or conditions 
imposed by rules of court and to the power of transfer, 
«ny party to any cause or matter involving the trial of 
A question or issue of fact, or partly of fact and partly 
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of law, may, with the leave of the judge or judges to 
whom or to whose division the cause or matter is 
assigned, require the question or issue to be tried and 
determined by a commissioner or commissioners as 
aforesaid, or at sittings to be held in Middlesex or 
London as hereinafter in this act mentioned, and such 
question or issue shall be tried and determined accord- 
ingly. 

A cause or matter not involving any question or 
issue of fact may be tried and determined in like 
manner with the consent of all the parties thereto. 

80. Subject to rules of court, sittings for the trial by Sittings for 
jury of causes and questions or issues of fact shall be trial by jury 
held in Middlesex and London, and such sittings shall, in London and 
so far as is reasonably practicable, and subject to Middlesex, 
vacations, be held continuously throughout the year 
by as many judges as the busmess to be disposed of 
may render necessary. Any judge of the High Court 
of Justice sitting for the trial of causes and issues in 
Middlesex or London, at any place heretofore ac- 
customed, or to be hereafter determined by rules of 
court, shall be deemed to constitute a court of the said 
High Court of Justice, c 

SI. Divisions of the High Court of Justice. 

32. Power to alter divisions by order in council. 
S3. See page 117. 
84. See page 118. 
35. Repealed. 

86. See page 122. 

87. Sittings in London and Middlesex and on 
circuits. 

38. Rota of judges for election petitions. 

89. See page 2. 

40. Such canses and matters as are not proper to be Divisional 
heard by a single judge shall be heard by divisional courts of the 
courts of the said High Court of Justice, which shall High Court 
for that purpose exercise all or any part of the jurisdic- of Justice, 
tion of the said High Court. Any number of such 
divisionai courts may sit at the same time. A divi- 
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sional court of the said High Court of Justice shall be 
constituted by two or three, and no more, of the judges 
thereof; and, except when through pressure of business 
or any other cause it may not conveniently be found 
practicable, shall be composed of three such judges. 
Every judge of the said High Court shall be qualified 
and empowered to sit in any of such divisional courts. 
The president of eveiy such divisional court of the High 
Court of Justice shall be the senior judge of those pre- 
^ sent, according to the order of their precedence under 
this act. 

Diyisional 4L Subject to any rules of court, and in the mean- 

coartsfor time until such rules shall be made, all business be- 

business of longing to the Queen's Bench, Common Pleas, and 
^eensBench, Exchequer Divisions respectively of the said High 
andExdiemS ^^^^» which, according to the practice now existing in 
Divisions. *^® superior courts of common law, would have been 

proper to be transacted or disposed of by the court 
sitting in banc, if this act had not passed, may be 
transacted and disposed of by divisional courts, which 
shall, as far as may be found practicable and convenient, 
include one or more judge or judges attached to the 
particular division of the said court to which the cause 
or matter out of which such business arises has been 
assigned ; and it shall be the duty of every judge of 
such last-mentioned division^ and also of eveir other 
judge of the High Court who shall not for the time 
being be occupied in the transaction of any business 
specially assigned to him, or in the business of any 
other divisional court, to take part, if required, in the 
sittings of such divisional courts as may from time to 
time be necessary for the transaction of the business 
assigned to the said Queen's Bench, Common Pleas, 
and Exchequer Divisions respectively; and all such 
arrangements as may be necessary or proper for that 
purpose, or for constituting or holding any divisional 
courts of the said High Court of Justice for any other 
purpose authorized by this act, and also for the proper 
transaction of that part of the business of the said 
Queen's Bench, Commoi} Pleas and Exchequer Divi- 
sions respectively, which ought to be transacted by 
one or more judges not sitting in a divisional court, 
shall be made from time to time under the direction 
and superintendence of the judges of the said High 
Court ; and in case of difference among them, in such 
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manner as a majority of the said judges, with the con- 
currence of the lord chief justice of England, shall 
determine. 

42. Subject to any rules of court, and in the mean- Distribution 
time until such rules shall be made, all business arising of business 
out of any cause or matter assigned to the Chancery or among the 
Probate, Divorce and Admiralty Division of the said jndges of the 
High Court shall be transacted and disposed of in the Chancery, and 
first instance by one judge only, as has been heretofore Probate, 
accustomed in the Court of Chancery, the Court of Pro- ^dmiMt^^ 
bate and for Divorce and Matrimonial Causes, and the Div^imis^of 
High Court of Admiralty respectively; and every cause the High 
or matter which, at the commencement of this act, may Court, 
be depending in the Court of Chancery, the Court of 
Probate and for Divorce and Matrimonial Causes, and 
the High Court of Admiralty respectively, shall (sub* 
ject to the power of transfer) be assigned to the same 
judge in or to whose court the same may have been 
depending or attached at the conmiencement of this act; 
and every cause or matter which after the commence- 
ment of this act may be commenced in the Chancery 
Division of the said High Court shall be assigned to 
one of the judges thereof, by marking the same with 
the name of .such of the said judges as the plaintiff or 
petitioner (subject to the power of transfer) may in his 
option think fit ; provided that (subject to any rules of 
court, and to the power of transfer, and to the provisions 
of this act as to the trial of questions or issues by com- 
missioners, or in Middlesex or London), all causes and 
matters which, if this act had not passed, would have 
been within the exclusive cognizance of the High Court 
of Admiralty, shall be assigned to the present judge 
of the said Admiralty Court during his continuance in 
office as a judge of the High Court. 

43. Divisional courts may be held for the transaction Divisional 
of any part of the business assigned to the said Chan- courts for 
eery Division, which the judge, to whom such business business of the< 
is assigned, with the concurrence of the president of Chancery 

the same division, deems proper to be heard by a divi- I^ivision. 
sional court. 

44. Divisional courts may be held for the transaction Divisional 
of any part of the business assigned to the Probate, courts for 
Divorce and Admiralty Division of the said High Court, business be- 
which the judges of such division, with the coucurreuce l?°Pi°S ^ tho 

C.P, B^ division. 
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of the president of the said High Court, deem proper to 
be heard by a divisional court. Any cause or matter 
assigned to the said Probate, Divorce and Admiralty 
Division may be heard at the request of the president 
of such division, with the concurrence of the president 
of the said High Court, by any other judge of the said 
High Court. 

45. All appeals from petty or quarter sessions, from 
a county court, or from anr other inferior court, which 
might before the passing of this act have been brought 
to any court or judge whose jurisdiction is by this act 
transferred to the High Court of Justice, may be heard 
and determined by divisional courts of the said High 
Court of Justice, consisting respectively of such of the 
judges thereof as may from time to time be assigned 
for that purpose, pursuant to rules of court, or (subject 
to rules of court) as may be so assigned according to 
arrangements made for tlie purpose by the judges of the 
said High Court. The determination of such appeals 
respectively b}"^ such divisional courts shall be final 
unless special leave to appeal from the same to the 
Court of Appeal shall be given by the divisional court 
by which any such appeal from an inferior court shall 
have been heard. 

46. Subject to any rules of court, any judge of the 
said High Court, sitting in the exercise of its jurisdic- 
tion elsewhere than in a divisional court, may reserve 
any case, or any point in a case, for the consideration 
of a divisional court, or may direct any case, or point 
in a case, to be argued before a divisional court ; and 
any divisional court of the said High Court shall have 
power to hear and determine any such case or point so 
reserved or so directed to be argued. 

47. The jurisdiction and authorities in relation to 
questions of law arising in criminal trials which are 
now vested in the justices of either bench and the 
barons of the exchequer by the act of the session of the 
eleventh and twelfth years of the reign of her present 
Majesty, chapter seventy-eight, intituled "An Act for 
the further amendment of the administration of the 
Criminal Law,** or any act amending the same, shall 
and may be exercised after the commencement of this 
act by the judges of the High Court of Justice, or five 
of them at the least, of whom the lord chief justice of 
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England, the lord chief justice of the Common Pleas, 
and the lord chief baron of the Exchequer, or one of 
such chiefs at least, shall be part. The determination 
of any^ such question by the judees of the said High 
Court in manner aforesaid shall be final and without 
appeal ; and no appeal shall lie from any judgment of 
the said High Court in any criminal cause or matter, 
save for some error of law apparent upon the record, as 
to which no question shall have been reserved for the 
consideration of the said judges under the said act of 
the eleventh and twelfth years of her Majesty's reign. 

48. Repealed. 

49. See page 3. 

60. See page 3. 

51. Provision for absence or vacancy in the office 
of a judge. 

62. In any cause or matter pending before the Court Power of a 

of Appeal, any direction incidental thereto, not in vol v- single judge in 
ing the decision of the appeal, may be given by a Court of 
single judge of the Court of Appeal; and a single Appeal, 
judge of the Court of Appeal may at any time during 
vacation make any interim order to prevent prejudice 
to the claims of any parties pending an appeal as he 
may think fit ; but every such order made by a single 
judge may be discharged or varied by the Court of 
Appeal or a divisional court thereof. 

63. Repealed. 

54. Judges not to sit on appeal from their own 
judgments. 

65. Repealed by 39 & 40 Vict. c. 59, s. 24. 

Part IV. 
Trial and Procedure. 

66. Subject to any rules of court and to such right References 
as may now exist to have particular cases submited to and assessors, 
the verdict of a juir, any question arising in any cause 

or matter (other than a criminal proceeding by the 
Crown) before the High Court of Justice or before the 
Court of Appeal, may be referred by the court or by 

k2 
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any divisional court or judge before whom such cause 
or matter may be pending, for inquiry and report to 
any official or special referee, and the report of any 
such referee may be adopted wholly or partially b^ the 
court, and may (if so adopted) be enforced as a judg- 
ment by the court. The High Court or the Court of 
Appeal may also, in an^ such cause or matter as afore* 
said in which it may think it expedient so to do, call 
in the aid of one or more assessors specially qualified, 
and try and hear such cause or matter wholly or par- 
tially with the assistance of such assessors. The 
remuneration, if any, to be paid to such special referees 
or assessors shall be determined by the court 

67. See page 111. 

68. Power of referees and effect of their findings. J 

69. See page 110. ^ 

60. See page 14. 

61. See page 17. 

62. See page 17. 
68. Repealed. 
64. See page 18. 
66. See page 18. 

66. See page 19. 

67. See page 127. 
68"— 74. Repealed. 

75. Councils of judges to consider procedure and 
administration of justice. 

76. Acts of parliament relating to former courts 
to be read as applying to courts under this act. 



Officers of 
Courts of 
Pleas at Lan- 
caster and 
Durham. 



Part V. 

Officers and Offices. 

77. Transfer of existing staff of officers to Supreme 
Court. 

78. The existing Queen^s counsel of the county 
palatine of Lancaster shall for the future have the 
same precedence in the county, and the existing 
prothonotaries and district prothonotaries, and other 
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officers of the Court of Common Fleas at Lancaster 
and the Court of Fleas at Durham respectively, and 
their successors, shall (subject to rules of court) per- 
form the same or the like duties and exercise the 
same or the like powers and authorities in respect^ 
of all causes and matters depending in those courts 
respectively at the commencement of this act, and 
also in respect of all causes and matters which may 
afterwards be commenced in the High Court of Justice, 
in the manner heretofore practised in the said Court 
of Common Fleas at Lancaster and the said Court 
of Fleas at Durham respectively, as at the commence- 
ment of this act may lawfully be performed and exer- 
cised by them respectively under any acts of par- 
liament for the time being in force with respect to 
the said last-mentioned courts respectively, or under 
any other authority ; and all powers in respect of 
any such prothonotaries, district prothonotaries, or 
other officers of the Court of Common Fleas at Lan- 
caster, which at the commencement of this act may 
be vested by law in the chancellor of the duchy 
and county palatine of Lancaster, under any such 
act of parliament or otherwise, and to which the 
concurrence of any other authority may not be re- 
quired, shall and may be exercised after the com- 
mencement of this act by tlie loi*d chancellor ; and 
all the powers of making or publishing any general 
rules or orders with respect to the powers or duties 
of such prothonotaries, district prothonotaries or other 
officers of the said Court of Common Fleas at Lan- 
caster or the said Court of Fleas at Durham, or with 
respect to the business of the said court respectively, 
or with re&pect to any fees to be taken therein, or 
othewise with reference thereto, which under any such 
act as aforesaid or otherwise by law may be vested in 
the chancellor of the duchy and county palatine of 
Lancaster, with the concurrence of any judges or 
judge, or in any other authority, shall De exercised 
after the commencement of this act in the manner 
hereby provided with respect to rules of court to be 
made under this act, and (in all cases in which the 
sanction of the Treasury is now required) with the 
sanction of the Treasury ; and all provisions made by 
any such acts as aforesaid, or otherwise for or with 
respect to the remuneration of any such prothonotaries, 
district prothonotaries or other officers as aforesaid, 
shall remain and be in full force and effect until the 
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same shall be altered under the proyisions of this act, 
or otherwise by lawful authority. 

79. Personal officers of future judges. 

80. Provisions as to officers paid out of fees. 

81. Doubts as to the status of officers to be deter- 
mined by rule. 

82. Every person who at the commencement of this 
act shall be authorized to administer oaths in any of the 
courts whose jurisdiction is hereby transferred to the 
High Court of Justice shall be a commissioner to 
administer oaths in all causes and matters whatsoever 
which may from time to time be depending in the said 
High Coart or in the Court of Appeal. 

83. There shall be attached to the Supreme Court 
permanent officers to be called official referees, for the 
trial of such questions as shall under the provisions of 
this act be directed to be tried by such referees. The 
number and the qualifications of the persons to be so 
appointed from time to time, and the tenure of their 
offices, shall be determined by the lord chancellor, with 
the concurrence of the presidents of the divisions of the 
High Court of Justice, or a majority of them (of which 
majority the lord chief justice of England shall be one), 
and with the sanction of the Treasury. Such official 
referees shall perform the duties entrusted to them in 
such places, whether in London or in the country, as 
laAY from time to time be directed or authorized by any 
oraer of the said High Court, or of the Court of Appeal ; 
and all proper and reasonable travelling expenses in- 
curred by them in the discharge of their duties shall 
be paid by the Treasury out of moneys to be provided 
by parliament. 

84. Duties, appointment and removal of officers of 
Supreme Court. 

85. Salaries and pensions of officers. 

86. Patronage not otherwise provided for. 

87. From and after the commencement of this act all 
persons admitted as solicitors, attorneys or proctors of 
or by law empowered to practise in any court, the juris- 
diction of which is hereby transferred to the High Court 
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of Justice or the Court of Appeal, shall be called soli- 
citors of the Supreme C!ourt, and shall be entitled to the 
same privileges and be subject to the same obligations, 
so far as circumstances will permit, as if this act had 
not passed ; and all persons who from time to time, if 
this act had not passed, would have been entitled to be 
admitted as solicitors, attorneys or proctors of or been 
by law empowered to practise in any such courts, shall 
be entitled to be admitted and to be called solicitors of 
the Supreme Court, and shall be admitted by the master 
of the rolls, and shall, as far as circumstances will per- 
mit, be entitled as such solicitors to the same privileges 
and be subject to the same obligations as if this act had 
not passed. 

Any solicitors, attorneys or proctors to whom this 
section applies shall be deemed to be officers of the 
Supreme Court ; and that court, and the High Court of 
Justice, and the Court of Appeal respectively, or any 
division or judge thereof, may exercise the same juris- 
diction in respect of such solicitors or attorneys as any 
one of her Majesty's superior courts of law or equity 
might previously to the passing of this act have exer- 
cised in respect of any solicitor or attorney admitted to 
practise therein. 

Part VI. 

Jurisdiction of Inferior Courts, 

88. It shall be lawful for her Majesty from time to Power by 
time by order in council to confer on any inferior court order in conn- 
of civil jurisdiction, the same jurisdiction in equity and cil to confer 
in admiralty, respectively, as any county court now has, jurisdiction on 
or may hereafter have, and such jurisdiction, if and when inferior courts, 
conferred, shall be exercised in the manner by this act 

directed. 

89. Every inferior court which now has or which Powers of 
may after the passing of this act have jurisdiction in inferior courts 
equity, or at law and in equity, and in admiralty respec- having equity 
tively, shall, as regards all causes of action within its and admiralty 
jurisdiction for the time being, have power to grant, jurisdiction, 
and shall grant in any proceeding before such court, 

such relief, distress or remedy, or combination of reme- 
dies, either absolute or conditional, and shall in every 
such proceeding give such a^d the like effect to every 
ground of defence or counter-claim, equitable or legal 
(subject to the provision next hereinafter contained), in 
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M full and ample a manner as might and ought to be 
done in the like case by the High Court of Justice. 

90. See page 131. 

Rales of law ' 91. 'The several rules of law enacted and declared by 
to apply to this act shall be in force and receive effect in all courts 
inferior courts, whatsoever in England, so far as the matters to which 

such rules relate shall be respectively cognizable by 

such courts. 

Part VII. 
Miscellaneous Pramsicms. 

92. AH books, documents, papers and chattels in the 
possession of any court, the jurisdiction of which is 
nereby transferred to the High Court of Justice or to 
the Court of Appeal, or of any officer or person attached 
to any such court, as such officer, or by reason of his 
being so attached, shall be transferred to the Supreme 
Court, and shall be dealt with W such officer or person 
in such manner as the High Court of Justice or the 
Court of Appeal may by order direct ; and any person 
failing to comply wim any order made for the purpose 
of giving effect to this section shall be guilty of a con- 
tempt of the Supreme Court. 

93. Saving as to circuits, &c. 

94. Saving as to lord chancellor. 

95. Saving as to chancellor of Lancaster. 

96. Saving as to chancellor of exchequer and 
sheriffs. 

97. Saving as to lord treasurer and office of the 
receipt of exchequer. 

98. Provisions as to great seal being in commis- 
sion. 

99. Provision as to commissions in counties pala- 
tine. 

100. In the construction of this act, unless there is 
anything in the subject or context repugnant thereto, 
the several words hereinafter mentioned shall have, or 
include, the meanings following (that is to say): 

^'Lord chancellor" shall incluae lord keeper of the 
great seaL 



Interpretation 
of terms. 
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"The High Court of Chancery" shall include the 
lord chancellor. 

" The Court of Appeal in Chancery" shall include the 
lord chancellor as a judge on rehearing or 
appeal. 

"London Court of Bankruptcy*' shall include the 
chief judge in bankruptcy. 

" The Treasury" shall mean the commissioners of her 
Majesty's treasury for the time being, or any 
two of them. 

"Rules of court" shall include forms. 

"Cause" shall include any action, suit or other ori- 
ginal proceeding between a plaintiff and a 
defendant, and any criminal proceeding by 
the crown. 

"Suit" shall include action. 

"Action" shall mean a civil proceeding commenced 
by writ, or in such other manner as may be 
prescribed by rules of court ; and shall not in- 
clude a crimmal proceeding by the crown. 

"Plaintiff" shall include every person asking any 
relief (otherwise than by way of counter-claim 
as a defendant) against any other person by 
any form of proceeding, whether the same be 
taken by action, suit, petition, motion, sum- 
mons or otherwise. 

"Petitioner" shall include every person making any 
application to the court, either by petition, 
motion or summons, otherwise than as against 
any defendant 

"Defendant" shall include every person served with 
any writ of summons or process, or served 
with notice of, or entitled to attend any pro- 
ceedings. 

"Party" shall include every person served with 
notice of, or attending any proceeding, al- 
though not named on the record. 

"Matter" shall include every proceeding in the 
court not in a cause. 

"Pleading" shall include any petition or summons 
and also shall include the statements in 
writing of the claim or demand of any plain- 
tiff, and of the defence of any defendant 
thereto, and of the reply of the plaintiff to 
any counter-claim of a defendant. 

"Judgment" shall include decree. 

" Order" shall include rule. 

k5 
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'^Oath** flhall include solemn affirmation and statu- 
tory declaration. 

^* Crown cases reserved** shall mean such questions 
of law reserved in criminal trials as are men- 
tioned in the act of the eleventh and twelfth 
years of her Majesty^s reign, chapter seventy- 
eight. 

" Pension" shall include retirement and superannua- 
tion allowance. 

*' Existing" shall mean existing at the time appointed 
for the commencement of this act. 



The Schedules to this act are repealed. 
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38 & 39 Vict. c. 77. 

An Actio amend and extend the Supreme Court of Judi- 
cature Act, 1873. [11th August, 1876.] 

Whereas* it is expedient to amend and extend the 
Supreme Court of Judicature Act, 1873: 

Be it therefore enacted by the queen's most excellent 
Majesty, by and with the advice and consent of the lords 
spiritual and temporal, and commons, in this present par- 
liament assembled, and by the authority of the same, as 
follows : 

1. This act shall, so far as is consistent with the Short title, and 
tenor thereof, be construed as one with the Supreme constmction 
Court of Judicature Act, 1873 (in this act referred to with 36 & 37 
as the principal act), and together with the principiJ Vict. c. 66. 
act may be cited as the Supreme Court of Judicature 

Acts, 1873 and 1875, and this act may be cited sepa- 
rately as the Supreme Court of Judicature Act, 1876. 

2. Commencement of act. 

8. Explanation of 36 & 37 Vict. c. 66, a. 6, as to 
number of judges. 

4. Constitution of Court of Appeal. 

5. Tenure of office of judges and oaths of office. 
Judges not to sit in the House of Commons. 

6. Precedence of judges. 

7. Any jurisdiction usually vested in the lords jus- Jarisdiction 
tices of appeal in chancery or either of them, in relation of lords juft- 
to the persons and estates of idiots, lunatics and per- tices in respect 
sons of unsound mind, shall be exercised by such judge of lunatics. 

or judges of the High Court of Justice or Court of 
Appeal as may be intrusted by the sign manual of her 
Majesty or her successors with the care and commit- 
ment of the custody of such persons and estates ; and 
all enactments referring to the lords justices as so in- 
trusted shall be construed as if such judge or judges so 
intrusted .had been named therein instead of such lords 
justices : Provided that each of the persons who may 
at the commencement of the principal act be lords 
justices of appeal in chancery shall, during such time as 
ne continues to be a judge of the Court of Appeal, and 
is intrusted as aforesaid, retain the jurisdiction vested in 
him in relation to such persons and estates as aforesaid. 
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Boles in first 
schedule in 
substitntion 
for 36 & 37 
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8. 69. and 
Schedcde. 



8. Admiralty judges and registrar. 

9. London Court of Bankruptcy not to be transferred 
to High Court of Justice. 

10. See page 187. 

11. See page 121 ; sub-sect. 2, page 123. 

(3.) Subject to rules of court, a person commencing 
any cause or matter shall not assign the same 
to the Probate, Divorce, and Admiralty Division 
unless he would have been entitled to com- 
mence the same in the Court of Probate, or in 
the Court for Divorce and Matrimonial Causes, 
or in the High Court of Admiralty, if this act 
had not passed. 

12. Every appeal to the Court of Appeal shall, where 
the subject-matter of the appeal is a nnal order, decree 
or judgment, be heard before not less than three judges 
of the said court sitting together, and shall, when the 
subject-matter of the appeal is an interlocutory order, 
decree or judgment, be heard before not less than two 
judges of the said court sitting together. 

Any doubt which may arise as to what decrees, 
orders or judgments are final, and what are inter- 
locutory, shall be determined by the Court of Appeal. 

Subject to the provisions contained in this section 
the Court of Appeal may sit in two divisions at the 
same time. 

13. See page 15. 

14. Amendment of 36 & 37 Vict. c. 66, s. 87, as to 
enactments relating to attorneys. 

16. It shall be lawful for her Majesty from time to 
time, by order in council, to direct that the enactments 
relating to appeals from county courts shall apply to 
any other inferior court of record; and those enact- 
ments, subject to any exceptions, conditions and limi- 
tations contained in the order, shall apply accordingly, 
as from the date mentioned in the order. 

16. The rules of court in the first schedule to this 
act shall come into operation at the commencement of 
this act, and as to all matters to which they extend 
shall thenceforth regulate the proceedings in the High 
Court of Justice and Court of Appeal. But such rules 
of court, and also all such other rules of court (if any) 
as may be made after the passing and before the com- 
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mencement of this act under the aathority of the next 
section, may be annulled or altered by the authority by 
which new rules of court may be made after the com- 
mencement of this act. 

17. Her Majesty may at any time after the passing Prorision as to 
and before the commencement of this act, by order in making, &c. of 
council, made upon the recommendation of the lord rules of court 
chancellor, and the lord chief justice of England, the before or after 
master of the rolls, the lord chief justice of the Common *^® commence- 
Pleas, the lord chief baron of the Exchequer, and the ™e°*^?i the 
lords justices of Appeal in Chancery, or any five of g^*.* j.-^" *i* 
them, and the other judges of the several courts in- gg &^37 vf t 
tended to be united and consolidated by the principal j, ^q ^ gg^ * 
act as amended by this act, or of a majority of such g'9^ 74^ ^q^' 
other judges, make any further or additional rules of Schedule, 
court for carrying the principal act and this act into 
effect, and in particular for all or any of the following 
matters, so far as they are not provided for by the rules 
in the first schedule to this act ; that is to say, 
(1.) For regulating the sittings of the High Court of 
Justice and the Court of Appeal, and of any 
divisional or other courts thereof respectively, 
and of the judges of the said High Court 
sitting in chambers ; and, 
(2.) For regulating the pleading, practice, and pro- 
cedlire in the High Court of Justice and Court 
of Appeal ; and 
(3.) Generally, for regulating any matters relating to 
the practice and procedure of the said courts 
respectively, or to the duties of the officers 
thereof, or of the Supreme Court, or to the 
costs of proceedings therein. 
From and after the commencement of this act, the In substitution 
Supreme Court may at any time, with the concurrence for 86 & 37 
of a majority of the judges thereof present at any Vict. c. 66, 
meeting for that purpose held (of which majority the s. 74. 
lord chancellor shall be one), alter and annul any rules 
of court for the time being in force, and have and 
exercise the same power of making rules of court as is 
by this section vested in her Majesty in council on the 
recommendation of the said judges before the com- 
mencement of this act. 

All rules of court made in pursuance of this section 
shall be laid before each House of Parliament within 
such time and shall be subject to be annulled in such 
manner as is in this act provided. 
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All rales of conrt made in pursuance of this 8ection« 
if made before the commencement of this act, shall 
from and after the commencement of this act, and if 
made after the commencement of this act shall from 
and after they come into operation, regulate all matters 
to which they extend, until annulled or altered in 
pursuance of this section. 

The reference to certain judges in section twenty- 
seven of the principal act shall be deemed to refer to 
the judges mentioned in this section as the judges on 
whose recommendation an order in council may be 
made. 

ProTision as 18. All rules and orders of court in force at the time 

to rules of Pro- of the commencement of this act in the Court of Pro- 
bate, Divorce, bate, the Court for Divorce and Matrimonial Causes, 
and Admiralty ^^^ tj^g Admiralty Court, or in relation to appeals from 
1 ^^^fth^"^ the chief judge in Bankruptcy, or from the Court of 

H h C t Appeal in Chancery in bankruptcy matters, except so 

in'fabstUution ?^ ^ *^®X are expressly varied by the first schedule 
for 36 & 37 hereto or by rules of court made by order m council 
Vict. c. 66 before the commencement of this act, shall remain and 

8. 70. be in force in the High Court of Justice and in the 

Court of Appeal respectively until they shall respec- 
tively be altered or annulled by any rules of court 
made after the commencement of this act. 

The present judge of the Probate Court and of the 
Court for Divorce and Matrimonial Causes shall retain, 
and the president for the time being of the Probate and 
Divorce Division of the High Court of Justice shall 
have, with regard to non-contentious or common form 
business in the Probate Court, the powers now conferred 
on the judge of the Probate Court by the thirtieth 
section of the twentieth and twenty-first years of 
Victoria, chapter seventy-seven, and the said judge 
shall retain, and the said president shall have, the 
powers as to the making of rules and regulations con- 
ferred by the fifty third section of the twentieth and 
twenty-nrst years of Victoria, chapter eighty-five. 

Provision as to 19. Subject to the first schedule hereto and any 
criminal pro- rules of court to be made under this act, the practice 
cednre, subject and procedure in all criminal causes and matters what- 
to future rules soever in the High Court of Justice and in the Court of 
remaining Appeal respectively, including the practice and pro- 

" h t'7^t ~^° cedure with respect to crown cases reserved, shall be 
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the same as the practice and procedure in similar causes for 36 & 37 
and matters before the commencement of this act. Vict. c. 66, 

B. 71. 

20. Nothing in this act or in the first schedule Provision as 
hereto, or in any rules of court to be made under this to act not 
act, save as far as relates to the power of the court for affecting rules 
special reasons to allow depositions or affidavits to be ?^ evidence or 
read, shall affect the mode of giving evidence by the ^"u^i.^r"/-'^ 
oral examination of witnesses in trials by jury, or the 5° 3« a^St 
rules of evidence, or the law relating to jurymen or yj^.^ ^ gg 
juries. s 72! * ' 

» 

21. Save as by the principal act or this act, or by Provision for 
any rules of court, may be otherwise provided, all forms saving of 
and methods of procedure which at the commencement existing pro- 
of this act were in force in any of the courts whose cedure of 
jurisdiction is by the principal act or this act trans- courts when 
ferred to the said High Court and to the said Court of "^V^^^u^uT 
Appeal respectively, under or by virtue of any law, ^^ ^ . - 
custom, general order, or rules whatsoever, and which ^qq^j. __Jjj gj,K 
are not inconsistent with the principal act or this act gtitution for 
or with any rules of court, may continue to be used and 35 ^ 37 vict 
practised, in the said High Court of Justice and the said c. 66, s. 73. 
Court of Appeal respectively, in such and the like cases, 

and for such and the like purposes, as those to which 
they would have been applicable in the respective 
courts of which the jurisdiction is so transferred, if the 
principal act and this act had not passed. 

22. Whereas by section forty-six of the principal Nothing in 
act, it is enacted that ^' any judge of the said High principal act 
Court, sitting in the exercise of its jurisdiction else- to prejudice 
where than in a divisional court, may reserve any case, fight to have 
or any point in a case, for the consideration of a issues sub- 
divisional court, or may direct any case or point in a ™itt®d, &c. 
case to be argued before a divisional court:" Be it 

hereby enacted, that nothing in the said act, nor in any 
rule or order made under the powers thereof or of this 
act, shall take away or prejudice the right of any party 
to any action to have the issues for trial by jury sub- 
mitted and left by the judge to the juiy before whom 
the same shall come for trial, with a proper and com- 
plete direction to the jury upon the law, and as to the 
evidence applicable to such issues: 

Provided also, that the said right may be enforced 
either by motion in the High Court of Justice or by 
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motion in the Court of Appeal founded, upon an excep- 
tion entered upon or annexed to the record. 

23. Regulation of circuits. 

24. Where any provisions in respect of the practice 
or procedure of any courts the jurisdiction of which is 
transferred by the principal act or this act to the Uigh 
Court of Justice or the Court of Appeal, are contained 
in any act of parliament, rules of court may be made 
for modifying such provisions to any extent that may 
be deemed necessary for adapting the same to the High 
Court of Justice and the Court of Appeal, without pre- 
judice nevertheless to any power of the lord chancellor, 
with the concurrence of the treasury, to make any rules 
with respect to the paymaster-general, or otherwise. 

Any provisions relating to the payment, transfer, or 
deposit into, or in, or out of any court of any money 
or property, or to the dealing therewith, shall, for the 
purposes of this section, be deemed to be provisions 
relating to practice and procedure. 

The lord chancellor, with the concurrence of the 
treasury, may from time to time, by order, determine 
to what accounts and how intituled any such money or 
property as last aforesaid, whether paid, transferred, 
or deposited before or after the commencement of this 
act, is to be carried, and modify all or any forms re- 
lating to such accounts; and the governor and company 
of the bank of England, and all other companies, bodies 
corporate, and persons, shall make such entries and 
alterations in their books as may be directed by the 
lord chancellor, with the concurrence of the treasury, 
for the purpose of carrying into effect any such order. 

25. Orders and rules to be laid before parliament 
and may be annulled on address from either House. 

26. The lord chancellor, with the advice and consent 
of the judges of the Supreme Court or any three of them, 
and with the concurrence of the treasury, may, either 
before or after the commencement of this act, by order, 
fix the fees and per-centages (including the per-centage 
on estates of lunatics) to be taken in the High Court of 
Justice or in the Court of Appeal, or in any court created 
by any commission or in any office which is connected 
with any of those courts, or in which any business con- 
nected with any of those courts is conducted, or by any 
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officer paid wholly or partly out of public moneys who 
is attached to any of those courts or the Supreme 
Court, or any judge of those courts, including the 
masters and other officers in lunacy, and may from 
time to time by order increase, reduce, or abolish all or 
any of such fees and per-centages, and appoint new fees 
and per-centages to be taken in the said courts or offices 
or any of them, or by any such officer as aforesaid. 

Any order made in pursuance of this section shall be 
binding on all the courts, offices, and officers to which 
it refers, in the same manner as if it had been enacted 
by parliament 

All such fees and per-centages shall (save as other- 
wise directed by the order) be paid into the receipt of 
her Majesty's Exchequer and be carried to the Con- 
solidated Fund, and with respect thereto the following 
rules shall be observed: 

(1.) The fees and per-centages shall, except so far 

as the order may otlierwise direct, be taken by 

- stamps, and if not taken by stamps shall be 

taken, applied, accounted for, and paid over in 

such manner as may be directed by the order. 

(2.) Such stamps shall be impressed or adhesive, as 

the treasury from time to time direct. 
(3.) The treasury, with the concurrence of the lord 
chancellor, may from time to time make such 
rules as may seem fit for publishing the amount 
of the fees and regulating the use of such 
stamps, and particularly for prescribing the 
application thereof to documents from time to 
time in use or required to be used for the 
purposes of such stamps, and for insuring the 
proper cancellation of stamps and for keeping 
accounts of such stamps. 
(4.) Any document which ought to bear a stamp in 
pursuance of this act, or any rule or order 
made thereunder, shall not be received, filed, 
used, or admitted in evidence unless and until 
it is properly stamped, within the time pre- 
scribed by the rules under this section regu- 
lating the use of stamps; but if any such 
document is through mistake or inadvertence 
received, filed, or used without being properly 
stamped, the lord chancellor or the court may, 
if he or it shall think fit, order that the same 
be stamped as in such order may be directed. 
(5.) The commissioners of inland revenue shall keep 
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such separate account of all money received in 
respect of stamps under this ifct as the trea- 
sury may from time to time direct, and, subject 
to the deduction of any expenses incurrea by 
those commissioners in the execution of this 
section, the money so received shall, under the 
direction of the treasury, be carried to and 
form part of the consolidated fund. 
(6.) Any person who forges or counterfeits any such 
stamp, or uses any such stamp, knowing the 
same to be forged or counterfeit, or to have 
been previously cancelled or used, shall be 
guilty of forgery, and be liable on conviction 
to penal servitude for a term not exceeding 
seven years, or to imprisonment with or with- 
out hard labour for a term not exceeding two 
years. 
An order under this section may abolish any existing 
fees and per-centages which may be taken in the said 
courts or offices, or any of them, or by the said officers 
or any of them, but, subject to the provisions of any 
order made in pursuance of this section, the existing 
fees and per-centages shall continue to be taken, applied 
and accounted for in the existing manner. 

27. Provisions as to Lancaster Fee Fund and salaries, 
&c. of officers of courts of Lancaster and Durham, 32 & 
33 Vict. c. 37. 

28. Annual account of fees and expenditure. 

29. Amendment of law as to payments to senior 
puisne judge of Queen^s Bench and Queen^s coroner. 

30. Amendment of 35 & 36 Vict. c. 44, as to transfer 
of Government securities to and from the paymaster- 
general on behalf of the Court of Chancery and the 
national debt commissioners. 

3L Abolition of secretary to the visitors of lunatics, 
16 & 17 Vict. c. 70. 

32. Amendment of 32 & 33 Vict. c. 83, s. 19, and 32 
& 33 Vict. c. 71, s. 116, as to payment of unclaimed 
dividends to persons entitled. 

33. Repeal. 

34. As to vacancies in any office within sect. 77 of 
the principal act. 

35. Amendment of principal act, sect. 79, as to 
chamber clerks. 
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[Note.— TF%«re no other provision is made by the Act or these 
EuleSy the present procedure and practice remain in/orceJ] 



ORDER I. 

FORM AND COMMENCEMENT OF ACTION. 

1. All actions which have hitherto been commenced by 
writ in the Superior Courts of Common Law at Westminster, 
or in the Court of Common Pleas at Lancaster, or in the 
Court of Pleas at Durham, and all suits which have liitherto 
been commenced by bill or information in the High Court of 
Chancey, or by a cause in rem or in personam in the High 
Court of Admiralty, or by citation or otherwise in the Court 
of Probate, shall be instituted in the High Court of Justice 
by a proceeding to be called an action. 

2. See page 151. 

3. All other proceedings in and applications to the High 
Court may, subject to these rules, be taken and made in the 
same manner as they would have been taken and made in any 
court in which any proceeding or application of the like kind 
could have been taken or made if the act had not been passed. 

ORDER II. 

WRIT OF SUMMONS AND PROCEDURE, ETC. 

1. See page 44. 

2. Any costs occasioned by the use of any more prolix or 
other forms of writs, and of indorsements thereon, than the 
forms hereinafter prescribed, shall be borne by the party using 
the same, unless the court shall otherwise direct. 

3. The writ of summons for the commencement of an action 
shall, except in the cases in which any different form is 
hereinafter provided, be in Form No. 1 in Part I. of Appen- 
dix (A) hereto, with such variations as circumstances may 
require. 

3a. (Rule 2 of June, 1876.) Forms 2 and 3 in Part 1 



212 APPENDIX. 

of Appendix (A) to "The Rales of the Supreme Court *^ shall 
be read as if the words "by leave of the court or a judge" 
were not therein. 

4. See page 39. 

5. A writ of summons to be served out of the jurisdiction, 
or of which notice is to be given out of the jurisdiction, shall 
be in Form No. 2 in Part I. of Appendix (A) hereto, with 
such variations as circumstances may require. Such notice 
shall be in Form No. 3 in the same part, with such variations 
as circumstances may require. 

6. See page 49. 

7. The writ of summons in every admiralty action in rem 
shall be in Form No. 4 of Part I. of Appendix (A) hereto, 
with such variations as circumstances may require. 

7a. (Rule 2 of December^ 1875.) Form A. in the Appen- 
dix to these rules shall be substituted for the form referred to 
in Order II., rule 7, of" The Rules of the Supreme Court." 

8. Every writ of summons and also every other writ shall 
bear date on the day on which the same shall be issued, 
and shall be tested in the name of the lord chancellor, or 
if the office of lord chancellor shall be vacant, in the name of 
the lord chief justice of England. 

ORDER III. 

INDORSEMENTS OF CLAIM. 

1. See page 44. 

2. See page 45. 

3. The indorsement of claim may be to the effect of such of 
the forms in Part II. of Appendix (A) hereto as shall be 
applicable to the case, or if none be found applicable then 
such other similarly concise form as the nature of the case 
mav require. 

4. If the plaintiff sues or the defendant or any of the 
defendants is sued in a representative capacity, the indorse- 
ment shall show, in manner appearing by the statement in 
Appendix (A) hereto, Part II., sect. VIll., or by any^ other 
statement to the like effect, in what capacity the plamtiff or 
defendant sues or is sued. 

5. In probate actions the indorsement shall show whether 
the plaintiff claims as creditor, executor, administrator, re- 
siduary legatee, legatee, next of kin, heir-at-law, devisee, 
or in any and what other character. 

6. See page 51. 

7. Wherever the plaintiff's claim is for a debt or liquidated 
demand only, the indorsement, beside stating the nature of 
the claim, shall state the amount claimed for debt, or in 
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respect of such demand, and for costs respectively, and shall 
further state, that upon payment thereof within four days 
after service, or in case of a writ not for service within tne 
jurisdiction within the time allowed for appearance, furthelr 
proceedings will be staved. Such statement may be in the 
form in Appendix (A) hereto. Part II., sect III. The 
defendant may, notwithstanding such payment, have the costs 
taxed, and if more than one-sixth shall be disallowed, the 
plaintiff's solicitor shall pay the costs of taxation. 

8. In all cases of ordinary account, as, for instance, in the 
case of a partnership or executorship or ordinary trust account, 
where the plaintiff, in the first instance, desires to have an 
account taken, the writ of summons shall be indorsed with 
a claim that such account be taken. 

ORDER IV. 

INDORSEMENT OF ADDRESS. 

1. See page 7. 

2. See page 8. 

3. Annulled ; and in lieu thereof , Rule 3 of February^ 1876. 
See page 20. 

ORDER V. 

ISSUE OP WRITS OF SUMMONS, 

1. Place of Abode, 

1. See page 20. 

2. See page 21. 

3. See page 21. 

2. Option to choose Division in certain cases* 

4. See page 122. 

3. Generally, 

5. Writs of summons shall be prepared by the plaintiff or 
his solicitor, and shall be written or printed, or partly written 
and partly printed, on paper of the same description as hereby 
directed in the case of proceedings directed to be printed. 

6. Every writ of summons shall be sealed by the proper 
officer, and shall thereupon be deemed to be issued. 

7. The plaintiff or his solicitor shall, on presenting any writ 
of summons for sealing, leave with the officer a copy, written 
or printed, or partly written and partly printed, on paper of 
the description aforesaid, of such writ, and all the indorse- 
ments thereon, and auch copy shall be signed by or for the 
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solicitor leaving the same, or by the plaintiff himself if he sues 
in person. 

8. (As amended by Rule 3 of June, 1876.) The officer 
receiving such copy shall file the same, and an entry of the 
iiling thereof shall be made in a book to be called the cause 
book, which is to be kept in the manner in which cause books 
have heretofore been kept by the clerks of records and writs 
in the Court of Chancery, and the action shall be distinguished 
by the date of the year, a letter and a number, in the manner 
in which causes are now distinguished in such last-mentioned 
cause books. And when such action shall be commenced in 
a district registry, it shall be further distinguished by the name 
of such registry. 

9. Notice to the proper officer of the assignment of an action 
to any division of the court under sect. 11 of the Supreme 
Court of Judicature Act, 1875, or under rule 4 of this Order, 
shall be sufficiently given by leaving with him the copy of the 
writ of summons. 

4. In particular Actions, 

10. The issue of a writ of summons in probate actions shall 
be preceded by the filing of an affidavit made by the plaintiff 
or one of the plaintiffs in verification of the indorsement on 
the writ. 

11. (As amended by Rule 3 of December, 1875, and further 
amended by Rule 4 of February, 1876.) In admiralty actions 
in rem a warrant for the arrest of property according to the 
Form A. in the Appendix to these rules may be issued at the 
instance either of tne plaintiff or of the defendant at any time 
after the writ of summons has issued, but no warrant of arrest 
shall be issued until an affidavit b^ the party or his agent has 
been filed, and the following provisions complied with: 

(a.) The affidavit shall state the name and description of 
the party on whose behalf the action is instituted, the nature 
of the claim, the name and nature of the property to be ar- 
rested, and that the claim has not been satisfied. 

(b.) In an action of wages the affidavit shall state the 
national character of the vessel proceeded against; and if 
against a foreign vessel, that notice of the institution of the 
action has been given to the consul of the state to which the 
vessel belongs, if there be one resident in London [a copy of 
the notice shall be annexed to the affidavit"]. 

(c.) In an action of bottomry, the bottomry bond, and if in 
a foreign language also a notarial translation thereof, shall be 
produced for the inspection and perusal of the registrar, and 
a copy of the bond, or of the translation thereof, certified to be 
correct, shaU be annexed to the affidavit. 
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(d,) In an action of diBtribution of salvage the affidavit shall 
state the amount of salvage money awarded or agreed to be 
accepted, and the name, address and description of the party 
holdmg the same. 

(e.) The court or judge may in any case, if he think fit, 
allow the writ of summons to issue although the affidavit may 
not contain all the required particulars. In a wages cause he 
may also waive the service of the notice, and in a cause of 
bottomry the production of the bond. 

12. Annulled {by RuU 4 of December^ 1875). 



ORDER Vr. 

CONCURRENT WRITS. 



1. See page 47. 

2. See page 43. 



ORDER VII. 

DISCLOSURE BT SOLICITORS AND PLAINTIFFS. 

1. See page 48. 

2. When a writ is sued out by partners in the name of their 
firm, the plaintififs or their solicitors shall, on demand in 
writing by or on behalf of any defendant, declare forthwith 
the names and places of residence of all the persons constitut- 
ing the firm. And if the plaintiffs or their solicitor shall fail 
to comply with such demand, all proceedings in the action 
may, upon an application for that purpose, be stayed upon 
such terms as tne court or a judge may direct. And when 
the names of the partners are so declared, the action shall 
proceed in the same manner and the same consequences in all 
respects shall follow as if they had been named as the plain- 
tiffs in the writ. But all proceedings shall, nevertheless, con- 
tinue in tlie name of the firm. 



ORDER VIII. 

RENEWAL OF WRIT. 

1. See page 45. 

2. The production of a writ of summons purporting to be 
marked with the seal of the court, showing the same to have 
been renewed in manner aforesaid, shall be sufficient evidence 
of its having been so renewed, and of the commencement of the 
action as of the first date of such renewed writ for all pur- 
poses. 
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ORDER IX. 
SERVICE OP WRIT OP SUMMONS.. 

1. Mode of Service. 
1. See page 37. 

2. 



2. See page 37. 

3. See page 38. 

4. See page 38. 

5. See page 39. 



On particular Defendants. 



3. On Partners and other Bodies. 

6. Where partners are sned in the name of their firm, the 
writ shall be served either upon any one or more of the 
partners or at the principal place within the jurisdiction of 
the businees of the partnersKip npon my person having at 
the time of service the control or management of the partner- 
ship business there; and, subject to the rules hereinafler 
contained, such service shall be deemed good service upon 
the firm. 

6o. (Rule 4t of June, 1876.) Where one person carrying on 
business in the name of a firm apparently consisting of more 
than one person shall be sued in the firm name, the writ may 
be served at the principal place within the jurisdiction of the 
business so carried on upon any person having at the time of 
service the control or management of the business there ; and, 
subject to any of the rules of the Supreme Court, such service 
shall be deemed good service on the person so sued. 

7. Whenever, by any statute, provision is made for service 
of any writ of summons, bill, petition, or other process upon 
any corporation, or upon any hundred, or the inhabitants of 
any place, or any society or fellowship, or any body or number 
of persons, whether corporate or otherwise, every writ of 
summons may be served m the manner so provided. 

4. In particular Actions. 

8. See page 68. 

9. {Rule 6 of December, 1875.) In admiralty actions in 
rem the warrant of arrest shall be served by the marshal or 
his substitutes, whether the property to be arrested be situate 
within the port of London or elsewhere within the jurisdiction 
of the court, and the solicitor issuing the warrant shall, within 
six days from the service thereof, file the same in the registry. 

10. {Rule 6 of December, 1875.) In admiralty actions in 
rem, service of a writ of summons against ship, freight, oi; 
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cargo on board, is to be effected by nailing or affixing the 
original writ for a short time on the mainmast, or on the 
single mast of the vessel, and on taking off the process, 
leaving a true copy of it nailed or fixed in its place. 

11. If the cargo has been landed or transshipped, service 
of the writ of summons to arrest the cargo and freight shall 
be effected by placing the writ for a short time on the cargo, 
and on taking off the process by leaving a true copy upon it. 

12. If the cargo be m the custody of a person who will not 
permit access to it, service of the writ may be made upon the 
custodian. 

Generally, 

13. The person serving a writ of summons shall, within 
three days at most after such service, indorse on the writ the 
day of the month and week of the service thereof, otherwise 
the plaintiff shall not be at liberty, in case of non-appearance, 
to proceed by default 

ORDER X. 

SUBSTITUTED SERVICE. 

See page 37. 

ORDER XL 

SERVICE OUT OP THE JURISDICTION. 



1. See page 39. 

la. {Rule 5 ofJune^ 1876.) See page 40. 

2. See page 41. 

3. See page 41. 

4. See page 42. 

5. See page 43. 



ORDER XII. 

APPEARANCE. 

1. Except in the cases otherwise provided for by these 
rules a defendant shall enter his appearance in London. 

2. See page 22. 

3. See page 22. 

4. See page 22. 

5. See page 22. 

6. (^««u6«<iAi^iyjRtt2e 5 o/^e&ruaf^, 1876.) See page 23. 

7. See page 8. 

8. See page 8. 

9. See page 51* 

C.P. L 
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10. The nemorandnm of appearance shall be in the Form 
No. 6, Appendix (A), Part I., with such variations as the 
circumstances of the case may require. 

11. Upon receipt of a memorandum of appearance, the 
officer shall forthwith enter the appearance in the cause book. 

12. Where partners are sued in the name of their firm, they 
shall appear individually in their own names. But all sub- 
sequent proceedings shall, nevertheless, continue in the name 
of the firm. 

12a. (Rule 6 of Jtme, 1876.) Where any person carrying 
on business in the name of a firm apparently consisting of 
more than one person shall be sued in the name of the firm, 
he shall appear in his own name; but all subsequent pro- 
ceedings shall, nevertheless, continue in the name of the firm. 

13. If two or more defendants in the same action shall 
appear by the same solicitor and at the same time, the names 
of all the defendants so appearing shall be inserted in one 
memorandum. 

14. A solicitor not entering an appearance in pursuance of 
his written undertaking so to do on behalf of any defendant 
shall be liable to an attachment. 

15. A defendant may appear at any time before judgment. 
If he appear at any time after the time limited for appearance 
he shall, on the same day, give notice thereof to the plaintiff's 
solicitor, or to the plaintiff himself if he sues in person, and 
he shall not, unless the court or a judge otherwise orders, be 
entitled to any further time for delivering his defence, or for 
any other purpose, than if he had appeared according to the 
writ. 

16. In probate actions any person not named in the writ 
may intervene and appear in the action as heretofore, on filing 
an affidavit showing how he is interested in the estate of the 
deceased. 

17. In an admiralty action in rem any person not named in 
the writ may inten-ene and appear as heretofore, on filing an 
affidavit showing that he is interested in the res under arrest, 
or in the fund in the registry. 

18. See page 48. 

19. See page 49. 

20. See page 49. 

21. Any person appearing to a writ of summonB for the 
recovery of land shall be at liberty to limit his defence to 
a part only of the property mentioned in the writ, describing 
that part with reasonable certainty in his memorandum of 
appearance or in a notice intituled in the cause, and signed 
by him or his solicitor ; such notice to be served within four 
days after appearance ; and an appearance where the defence 
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is not so limited shall be deemed an appearance to defend for 
the whole. 

22. The notice mentioned in the last preceding rale may be 
in the Form No. 7 in Part I. of Appendix (A) hereto, with 
such variations as circumstances may require. 



ORDER XITI. 

DEFAULT OF APPEABANGE. 

1. See page 61. 

2. Where any defendant fails to appear to a writ of suminons, 
and the plaintiff is desirous of proceeding upon default of 
appearance, under any of the following rules of this Order, 
or under Order XV., rule 1, he shall, before taking such pro- 
ceeding upon default, file an affidavit of service, or of notice 
in lieu of service, as the case may be. 

3. See page 53. 

4. See page 54. 

5. Where the defendant fails to appear to the writ of 
summons and the writ is not specially indorsed, but the 
plaintiff's claim is for a debt or liquidated demand only, no 
statement of claim need be delivered, but the plaintiff may 
file an affidavit of service or notice in lieu of service, as the 
case may be, and a statement of the particulars of his clHim 
in respect of the causes of action stated in the indorsement 
upon the writ, and may, after the expiration of eight days, 
enter final judgment for the amount shown thereby and costs 
to be taxed, provided that the amount shall not be more than 
the sum indorsed upon the writ besides costs. 

5a. (Rule 7 of December, 1875.) See page 23. 

6. Where the defendant fails to appear to the writ of 
summons and the plaintiff's claim is not for a debt or liqui- 
dated demand only, but for detention of goods and pecuniary 
damages, or either of tiiem, no statement of claim need be 
delivered, but interlocutory judgment may be entered and a 
writ of inquiry shall issue to assess the value of the goods and 
the damages, or the damages only, as the case may be, in 
respect of the causes of action disclosed by the indorsement 
on the writ of summons. But the court or a judge may order 
that, instead of a writ of inquiry, the value and amount of 
damages, or either of them, shall be ascertained in any way 
in which any question arising in an action may be tried. 

7. See page 57. 

8. See page 58. 

9. In actions assigned by the 34th section of the act to the 
Chancery Division, and in Probate «ctioD£, and in all other 

l2 
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actions not hj the rules in this Order otherwise specially pro- 
Tided for, in case the party served with the writ does not 
appear within the time limited for appearance, upon the filing 
by the plaintiff of a proper affidavit of service the action may 
proceed as if such parfr had appeared. 

10. Annulled by Rule 8 of December, 1875. 

ORDER XIV. 

LEAVE TO DEFEND WHERE WBIT SPECIALLY INDORSED. 



1. See page 54. 

2. See page 55. 

3. See page 55. 

4. See page 56. 

5. See page 56. 

6. See page 57. 



ORDER XV. 



APPLICATION FOB ACCOUNT WHERE WRIT INDORSED UNDER 

ORDER III., RULE 8. 

1. In default of appearance to a summons indorsed under 
Order III., rule 8, and after appearance unless the defendant, 
by affidavit or otherwise, satisfy the court or a judge that there 
is some preliminary question to be tried, an order for the 
account claimed, with all directions now usual in the Court of 
Chancery in similar cases, shall be forthwith made. 

2. An application for such order as mentioned in the last 
preceding rule shall be made by summons, and be supported 
by an affidavit filed on behalf of the plaintiff, stating concisely 
the grounds of his claim to an account. The application may 
be made at any time after the time for entering an appearance 
has expired. 

ORDER XVI. 

PARTIES. 

1. See page 63. 

2. See page 64. 

3. See page 63. 

4. See page 65. 

5. See page 65. 

6. See page 66. 

7. See page 66. 

8. See page 59. 

9. Where there are numerous parties having the same 
interest in one action, one or more of such parties may sue otr 
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be sued, or may be authorized by the court to defend in such 
action, on behalf or for the benefit of all parties so interested. 
9a. (^Rule 7 ofJune^ 1876.) In any case in which the right 
of an heir-at-law or the next of kin or a class shall depend 
upon the construction which the court may put upon an instru- 
ment, and it shall not be known or be difficult to ascertain 
who is or are such heir-at-law or next of kin or class, and the 
court shall consider that in order to save expense or for some 
other reason it will be convenient to have the question or 
questions of construction determined before such heir-at-law, 
next of kin, or class shall have been ascertained by means of 
inquiry or otherwise, the court may appoint some one or more 
person or persons to represent such heir-at-law, next of kin, 
or class, and the judgment of the court in the presence of such 
person or persons shall be binding upon the party or parties 
or class so represented. 

10. Any two or more persons claiming or being liable as 
co-partners may sue or be sued in the name of their respective 
firms, if any ; and any party to an action may in such case 
apply by simimons to a judge for a statement of the names of 
the persons who are co-partners in any such firm, to be fur- 
nished in such manner, and verified on oath or otherwise, as 
the judge may direct. 

10a. (Rule 8 of June, 1876.) Any person carrying on 
business in the name of a firm apparently consisting of more 
than one person may be sued in the name of such firm. 

11. Subject to the provisions of the act, and these rules, the 
provisions as to parties, contained in section 42 of 15 & 16 
Victoria, chapter 16, shall be in force as to actions in the 
High Court of Justice. 

12. Subject as last aforesaid, in all probate actions the 
rules as to parties, heretofore in use in the Court of Probate, 
shall continue to be in force. 

13. See page 62. 

14. See page 62. 

15. Where a defendant is added, unless otherwise ordered 
by the court or judge, the plaintiff shall file an amended copy 
of and sue out a writ of summons, and serve such new ae- 
fendant with such writ or notice in lieu of service thereof in 
the same manner as original defendants are served. 

16. If a statement of claim has been delivered previously 
to such defendant being added, the same shall, unless other- 
wise ordered by the court or judge, be amended in such 
manner as the making such new defendant a party shall render 
desirable, and a copy of such amended statement of claim shall 
be delivered to such new defendant at the time when he is 
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served with the writ of Bammons or notice or afterwards, 
within four days after his appearance. 

17. See page 70. 

18. See page 70. 

19. See page 74. 

20. See page 74. 

21. See page 75. 

ORDER XVII. 

JOINDER OP CAUSES OP ACTION. 

1. Subject to the following rules, the plaintiff may unite in 
the same action and in the same statement of claim several 
causes of action, but if it appear to the court or a judge that 
any such causes of action cannot be conveniently tried or dis* 
posed of together, the court or judge may order separate trials 
of any of such causes of action to be had, or may make such 
other order as may be necessary or expedient for the separate 
disposal thereof. 

2. See page 75. 
.3. See page 76. 
4: See page 76. 

5. See page 76. 

6. Claims by plaintiffs jointly may be joined with claims by 
them or any of them separately against the same defendant. 

7. The last three preceding rules shall be subject to rule 1 
of this Order, and to the rules hereinafter contained. 

8. See page 76. 

9. See page 77. 

ORDER XViri. 

ACTIONS BY AND AGAINST LUNATICS AND PERSONS OP UNSOUND 

MIND. 

See page 60. 

ORDER XIX. 

PLEADING GENERALLY. 

1. The following rules of pleading shall be substituted for 
those heretofore used in the High Court of Chancery and in 
the courts of common law, admiralty, and probate. 

2. Unless the defendant in an action at the time of his 
appearance shall state that he does not require the delivery of 
a statement of complaint, the plaintiff shall within such time 
and in such manner as hereinafter prescribed, deliver to the 
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defendant after his appearance a statement of his complaint 
and of the relief or remedy to which he claims to be entitled. 
The defendant shall within such time and in such manner as 
hereinafter prescribed deliver to the plaintiff a statement of 
his defence, set-off, or counter-claim (if any), and the plaintiff 
shall in like manner deliver a statement of his reply (if any) 
to such defence, set-off, or counter-claim. Such statements 
shall be as brief as the nature of the case will admit, and the 
court in adjusting the costs of the action shall inquire at the 
instance of any party into any unnecessary prolixity, and 
order the costs occasioned by such prolixity to be borne by the 
party chargeable with the same. 

3. See page 78. 

4. Every pleading shall contain as concisely as may be a 
statement of the material facts on which the party pleading 
relies, but not the evidence by which they are to be proved, 
such statement being divided into paragraphs, numbered con- 
secutively, and each paragraph containing, as nearly as may 
be, a separate allegation. Dates, sums, and numbers shall be 
expressed in figures and not in words. Signature of counsel 
shall not be necessary. Forms similar to those in Appen- 
dix (C.) hereto may be used. 

6. (A* amended by Rule 9 ofJune^ 1876.) Every pleading 
which shall contain less than ten folios of 72 words each 
(every figure being counted as one word) may be either 
printed or written, or partly printed and partly written, and 
every other pleading, not being a petition or summons, shall 
be printed. 

6. Every pleading or other document required to be deli- 
vered to a party, or between parties, shall be delivered in the 
manner now in use to the solicitor of every party who appears 
by a solicitor, or to the party if he does not appear by a soli- 
citor, but if no appearance has been entered for any party, 
then such pleading or document shall be delivered by being 
filed with the proper officer. 

7. Every pleading in an action shall be delivered between 
parties, and shall be marked on the face with the date of the 
day on which it is delivered, and with the reference to the 
letter and number of the action, the division to which and the 
judge (if any) to whom the action is assigned, the title of the 
action, the description of the pleading, and the name and 
place of business of the solicitor and agent, if any, delivering 
the same, or the name and address of the party delivering the 
same if he does not act by a solicitor. 

8. Every statement of claim shall state specifically the relief 
which the plaintiff claims, either simply or in the alternative, 
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and m$y also ask for general relief. And the same rule shall 
apply to any counter-claim made, or relief claimed by the 
defendant, in his statement of defence. If the plaintifiTs claim 
be for discovery only the statement of claim shall show it. 

9. Where the plaintiff seeks relief in respect of several dis- 
tinct claims or causes of complaint founded upon separate and 
distinct facts, they shall be stated, as far as may be, separately 
and distinctly. And the same rule shall apply where the 
defendant relies upon several distinct grounds of defence, set- 
off, or counter-claim founded upon separate and distinct facts. 

10. See page 81. 

11. If either party wishes to deny the right of any other 
party to claim as executor, or as trustee whether in bank- 
ruptcy or otherwise, or in any representative or other alleged 
capacity, or the alleged constitution of any partnership firm, 
he shall deny the same specifically. 

12. In probate actions where the plaintiff disputes the inte- 
rest of the defendant, he shall allege in his statement of claim 
that he denies the defendant's interest. 

13. No plea or defence shall be pleaded in abatement. 

14. No new assignment shall hereafter be necessary or used. 
But everything which has heretofore been alleged by way of 
new assignment may hereafter be introduced b^ amendment 
of the statement of claim. 

15. No defendant in an action for the recovery of land who 
is in possession by himself or his tenant need plead his title, 
unless his defence depends on an equitable estate or right, or 
he claims relief upon any equitable ground against any right 
or title asserted by the plaintiff. But, except in the cases 
hereinbefore mentioned, it shall be sufficient to state by way 
of defence that he is so in possession. And he may neverthe- 
less rely upon any ground of defence which he can prove, 
except as hereinbefore mentioned. 

16. See page 82. 

17. Every allegation of fact in any pleading in an action, 
not being a petition or summons, if not denied specifically or 
by necessary implication, or stated to be not a,jclmitted in the 
pleading of the opposite party, shall be taken to be admitted, 
except as against an infant, lunatic, or person of unsound 
mind not so found by inquisition. 

18. Each party in any pleading, not being a petition or 
summons, must allege all such facts not appearing in the pre- 
vious pleadings as he means to rely on, and must raise all 
such grounds of defence or reply, as the case may be, as if not 
raised on the pleadings would be likely to take the opposite 
party by surprise, or would raise new issues of fact not arising 
out of me pleadings, as for instance, fi*aud, or that any claim 
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hus been barred by the Statute of Limitations or bas been 
released. 

19. No pleading, not being a petition or summons, shall, 
except by way of amendment, raise any new ^ound of claim 
or contain any allegation of fact inconsistent with the previous 
pleadings of the puty pleading the same. 

20. It shall not be sufficient for a defendant in his defence 
to deny generally the facts alleged by the statement of claim, 
or for a plaintiff in his reply to deny generally the facts alleged 
in a defence by way of counter-claim, but each party must 
deal specifically with each allegation of fact of which he does 
not admit the truth. 

21. Subject to the last preceding rule, the plaintiff by his 
reply may join issue upon the defence, and each party in his 
pleading, if any, subsequent to reply, may join issue upon the 
previous pleading. Such joinder of issue shall operate as a 
denial of every material allegation of fact in the pleading 
upon which issue is joined, but it may except any facts which 
the party may be willing to admit, and shall then operate as 
a denial of the facts not so admitted. 

22. When a party in any pleading denies an allegation of 
fact in the previous pleading of the opposite party, he must 
not do so evasively, but answer the point of substance. Thus, 
if it be alleged that he received a certain sum of money, it 
shall not be sufficient to deny that he received that particular 
amount, but he must deny that he received that sum or any 
part thereof, or else set out how much he received. And so 
when a matter of fact is alleged with divers circumstances, it 
shall not be sufficient to deny it as alleged along with those 
circumstances, but a fair and substantial answer must b& 
given. 

23. When a contract is alleged in any pleading, a bare 
denial of the contract by the opposite party shall be con- 
strued only as a denial of the making of the contract in fact, 
and not of its legality or its sufficiency in law, whether with 
reference to the Statute of Frauds or otherwise. 

24. Wherever the contents of any document are material, 
it shall be sufficient in any pleading to state the effect thereof 
as briefly as possible, without setting out the whole or any 
part thereof unless the precise words of the document or any 
part thereof are material. 

25. Wherever it is material to allege malice, fraudulent 
intention, knowledge, or other condition of the mind of any 
person, it shall be sufficient to allege the same as a fact 
without setting out the circumstances from which the same is 
to be inferred. 

26. Wherever it is material to allege notice to any person 

l5 
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of any fact, matter, or thing, it shall be sufficient to allege 
such notice as a fact, unless the form or the precise terms of 
such notice be materiaL 

27. Wherever any contract or any relation between any 
persons does not arise from an express agreement, but is to 
be implied from a series of letters or conversations, or other- 
wise m>m a number of circumstances, it shall be sufficient to 
allege such contract or relation as a fact, and to refer gene- 
rally to such letters, conversations, or circumstances without 
setting them out in detail. And if in such case the person so 
pleading desires to rely in the alternative upon more contracts 
or relations than one as to be implied from such circum- 
stances, he may state the same in the alternative. 

28. Neither party need in any pleading allege any matter 
of fact which the law presumes in his favour or as to which 
the burden of proof lies upon the other side, unless the same 
has first been specifically aenied. 

[E.g. — Consideration for a bill of exchange where the 
plaintiff sues only on the bill, and not for the consideration 
as a substantive ground of claim.] 

29. See pa^e 25. 

30. In actions for damage by collision between vessels, 
unless the court or a judge shall otherwise order, each solicitor 
shall, before any pleading is delivered, file with the proper 
officer a document to be called a preliminary act, which shall 
be sealed up and shall not be opened until ordered by the 
court or a judge, and which shall contain a statement of the 
following particulars :— 

(a.) The names of the vessels which came into collision 
and the names of their masters. 

(M The time of the collision. 

(c.) The place of the collision. 

(d,) The direction of the wind. 

(e.) The state of the weather. 

(/.) The state and force of the tide. 

(g.) The course and speed of the vessel when the other was 
first seen. 

(A.) The lights, if any, carried by her. 

(».) The distance and bearing of the other vessel when 
first seen. 

(k) The lights, if any, of the other vessel which were first 
seen. 

(/.) Whether any lights of the other vessel, other than 
those first seen, came into view before the collision. 

(m.^ What measures were taken, and when, to avoid the 
collision. 

(n.) The parts of each vessel which first came into contact. 



RULES OF THE SUPREME COURT. 227 

If both solicitors consent, the conrt or a jadge may order 
the preliminary acts to be opened and the evidence to be 
taken thereon without its being necessary to deliver any 
pleadings. 

ORDER XX. 

PLEADING MATTEKS ARISING PENDING THE ACTION. 

1. Any ground of defence which has arisen after action 
brought, but before the defendant has delivered his statement 
of defence, and before the time limited for his doing so has 
expired, may be pleaded by the defendant in his statement 
of defence, either alone or together with other grounds of 
defence. And if, after a statement of defence has been deli- 
vered, any ground of defence arises to any set-off or counter- 
claim alleged therein by the defendant, it may be pleaded by 
the plaintiff in his reply, either alone or together with any 
other ground of reply. 

2. See page 81. 

3. Whenever any defendant, in his statement of defence, 
or in any further statement of defence as in the last rule men- 
tioned, alleges any ground of defence which has arisen after 
the commencement of the action, the plaintiff may deliver a 
confession of such defence, which confession may be in the 
Form No. 2 in Appendix (B.) hereto, with such variations as 
circumstances may require, and he may thereupon sign judg- 
ment for his costs up to the time of the pleading of such 
defence unless the court or a judge shall, either before or 
after the delivery of such confession, otherwise order. 

ORDER XXI. 

STATEMENT OF CLAIM. 

1. Subject to rules 2 and 3 of this Order, the delivery of 
statements of claim shall be regulated as follows : — 

(a.) If the defendant shall not state that he does not 
require the delivery of a statement of claim, the plaintiff 
shall, unless otherwise ordered by the court or a judge, 
deliver it within six weeks from the time of the defendant's 
entering his appearance. 

(b.) The plaintiff may, if he think fit, at any time after the 
issue of the writ of summons, deliver a statement of claim, 
with the writ of summons or notice in lieu of writ of sum- 
mons, or at any time afterwards, either before or after appear- 
ance, and although the defendant may have appeared and 
stated that he does not require the delivery of a statement of 
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claim: Provided that in no case where a defendant has 
appeared shall a statement be delivered more than six weeks 
after the appearance has been entered unless otherwise 
ordered by the court or a judge. 

([c.) Wnere a plaintiff delivers a statement of claim without 
being required to do so, the court or a judge may make such 
order as to the costs occasioned thereby as shall seem just, if 
it appears that the delivery of a statement of claim was unne- 
cessary or improper. 

2. In probate actions the plaintiff shall, unless otherwise 
ordered by the court or a judge, deliver his statement of 
claim within six weeks from the entry of appearance by the 
defendant, or from the time limited for his appearance, in 
case he has^ made default; but where the defendant has 
appeared the plaintiff shall not be compelled to deliver it 
until the expiration of eight days after the defendant has 
filed his affidavit as to scripts. 

3. In admiralty actions in rem the plaintiff shall, within 
twelve days from the appearance of the defendant, deliver his 
statement of claim. 

4. Where the writ is specially indorsed, and the defendant 
has not dispensed with a statement of claim, it shall be suffi- 
cient for the plaintiff to deliver as his statement of claim a 
notice to the effect that his claim is that which appears by 
the indorsement upon the writ, unless the court or a judge 
shall order him to deliver a further statement. Such notice 
may be either written or printed or partly written and partly 
printed, and may be in the Form No. 3 in Appendix (B.) 
nereto, and shall be marked on the face in the same manner 
as is required in the case of an ordinary statement of claim. 
And when the plaintiff is ordered to deliver such further state- 
ment it shall be delivered within such time as by such order 
shall be directed, and if no time be so limited then within the 
time prescribed by rule 1 of this Order. 



ORDER XXII. 

DEFENCE. 

1. Where a statement of claim is delivered to a defendant 
he shall deliver his defence within eight days from the delivery 
of the statement of claim, or from the time limited for appear- 
ance, whichever shall be last, unless such time is extended by 
the court or a judge. 

2. A defendant who has appeared in an action and stated 
that he does not require the delivery of a statement of claim, 
and to whom a statement of claim is not delivered, may 
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deliver a defence at anytime within eight days after his appear* 
ance, unless such time is extended by the court or a judge. 

3. See page 57. 

4. Where the court or a judge shall be of opinion that any 
allegations of fact denied or not admitted by the defence ought 
to have been admitted, the court may make such order as shall 
be just with respect to any extra costs occasioned by their 
having been denied or not admitted. 

5. Where a defendant by his defence sets up any counter- 
claim which raises questions between himself and the plaintiff 
along with any other person or persons, he shall add to the 
title of his defence a further title similar to the title in a 
statement of complaint, setting forth the names of all the 
persons who, if such counter-claim were to be enforced by 
cross action, would be defendants to such cross action, and 
shall deliver his defence to such of them as are parties to the 
action within the period within which he is required to deliver 
it to the plaintiff. 

6. Where any such person as in the last preceding. rule 
mentioned is not a party to the action, he shall be summoned 
to appear by being served with a copy of the defence, and 
such service shall be regulated by the same rules as are herein- 
before contained with respect to the service of a writ of sum- 
mons, and every defence so served shall be indorsed in the 
Form No. 4 in the Appendix (B.) hereto, or to the like effect. 

7. Any person not a defendant to the action, who is served 
with a d.efence and counter-claim as aforesaid, must appear 
thereto as if he had been served with a writ of summons to 
appear in an action. 

8. Any person named in a defence as a party to a counter- 
claim thereby made may deliver a reply within the time 
within which he might deliver a defence if it were a statement 
of claim. 

9. See page 79. 

10. Where in any action a set-off or counter-claim is 
established as a defence against the plaintiff^s claim, the court 
may, if the balance is in favour of the defendant, give judg- 
ment for the defendant for such balance, or may otherwise 
adjudge to the defendant such relief as he may be entitled to 
upon the merits of the case. 

11. In probate actions the party opposing a will may, with 
his defence give notice to the party setting up the will that 
he merely insists upon the will being proved in solemn form 
of law, and only intends to cross-examme the witnesses pro- 
duced in support of the will, and he shall thereupon be at 
liberty to do so, and shall be subject to the same liabilities in 
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respect of costs as he would have been nnder similar circnm- 
stances according to the practice of the Court of Probate. 

ORDER XXIII. 

DISCONTINUANCE. 

1. The plaintiff may, at any time before receipt of the 
defendant's statement of defence, or after the receipt thereof 
before taking any other proceeding in the action (save any 
interlocutory application), by notice in writing, wholly dis- 
continue his action or withdraw any part or parts of his alleged 
cause of complaint, and thereupon he shall pay the defendant's 
costs of the action, or, if the action be not wholly discon- 
tinued, the defendant's costs occasioned by the matter so 
withdrawn. Such costs shall be taxed, and such discontinu- 
ance or withdrawal, as the case maybe, shall not be a defence 
to any subsequent action. Save as in this rule otherwise pro- 
vided, it shall not be competent for the plaintiff to withdraw 
the record or discontinue the action without leave of the court 
or a judge, but the court or a judge may, before, or at, or after 
the hearing or trial, upon such terms as to costs, and as to 
any other action, and otherwise as may seem fit, order the 
action to be discontinued, or any part of the alleged cause of 
complaint to be struck out. The court or a judge may, in 
like manner, and with the like discretion as to terms, upon 
the application of a defendant, order the whole or any part of 
his alleged grounds of defence or counter-claim to be with- 
drawn or struck out, but it shall not be competent to a 
defendant to withdraw his defence, or any part thereof, with- 
out such leave. 

2. {Rule 9 of December f 1875.) When a cause has been 
entered for trial, it may be withdrawn by either plaintiff or 
defendant, upon producing to the proper officer a consent in 
writing, signed by tlie partie.. 

2a. (Rule 10 of June, 1876.) A defendant may sign judg- 
ment for the costs of an action if it is wholly discontinued, or 
for the costs occasioned by the matter withdrawn, if the action 
be not wholly discontinued. 

ORDER XXIV. 

BEPLY AND SUBSEQUENT PLBADINOB. 

1. A plaintiff shall deliver his reply, if any, within three 
Ireeks after the defence or the last of tliQ defences shall have 
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been delivered, unless the time shall be extended hj the 
court or a judge. 

2. See page 81. 

3. See page 81. 

ORDER XXV. 

CLOSE OF PLEADINGS. 

As soon as either party has joined issue upon any pleading 
of the opposite party simply without adding any further or 
other pleading thereto, the pleadings as between such parties 
shall be deemed to be closed. 



See page 88. 



ORDER XXVI. 

ISSUES. 



ORDER XXVII. 

AMENDMENT OF PLEADINGS. 

1. See page 84. 

2. See page 84. 

3. See page 84. 

4. See page 86. 

5. See page 86. 

6. See page 83. 

7. See page 86. 

8. A pleading may be amended by written alterations in 
the pleading which nas been delivered, and by additions on 
paper to be interleaved therewith if necessary, unless the 
amendments require the insertion of more than 144 words in 
any one place, or are so numerous or of such a nature that 
the making them in writing would render the pleading dif- 
ficult or inconvenient to read, in either of which cases the 
amendment must be made by delivering a print of the plead- 
ing as amended. 

9. See page 87. 

10. Whenever a pleading is amended, such amended plead- 
ing shall be delivered to tne opposite party within the time 
allowed for amending the same. 

11. (Rule 6 of February, 1876.) See page 45. 

ORDER XXVIII. 

DEMUBBER. 

1. Any party may demur to any pleading of the opposite 
party, or to any part of a pleading setting up a distinct cause 
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of action, ground of defence, set-off, counter-claim, reply, or 
as the case may be, on the grouud that the facts alleged 
therein do not show any cause of action, or ground of defence 
to a claim or any part thereof, or set-off, or counter-claim, or 
reply, or as the case may be, to which effect can be given by 
the court as against the party demurring. 

2. See page 87. 

3. A demurrer shall be delivered in the same manner and 
within the same time as any other pleading in the action. 

4. A defendant desiring to demur to part of a statement of 
claim, and to put in a defence to the other part, shall combine 
such demurrer and defence in one pleadine. And so in every 
case where a party entitled to put in a further pleading desires 
to demur to part of the last pleading of the opposite party he 
shall combine such demurrer and other pleading. 

6. See page 82. 

6. When a demurrer either to the whole or part of a plead- 
ing is delivered, either party may enter the demurrer for 
argument immediately, and the party so entering such de- 
murrer shall on the same day give notice thereof to the other 
party. If the demurrer shall not be entered and notice thereof 
given within ten days after delivery, and if the party whose 
pleading is demurred to does not within such time serve an 
order for leave to amend, the demurrer shall be held sufficient 
for the same purposes and with the same result as to costs as 
if it had been allowed on argument 

7. See page 83. 

8. Where a demurrer to the whole or part of any pleading 
is allowed upon argument, the party whose pleading is de- 
murred to shall, unless the court otherwise order, pay to the 
demurring party the costs of the demurrer. 

9. If a demurrer to the whole of a statement of claim be 
allowed, the plaintiff, subject to^the power of the court to 
allow the statement of claim to be amended, shall pav to the 
demurring defendant the costs of the action, unless the court 
shall otherwise order. 

10. Where a demurrer to any pleading or part of a pleading 
is allowed in any case not falhng within tne last preceding 
rule, then (subject to the power of the court to allow an 
amendment) the matter demurred to shall as between the 
parties to the demurrer be deemed to be struck out of the 
pleadings, and the rights of the parties shall be the same as 
if it had not been pleaded. 

11. Where a demurrer is overruled the demurring party 
shall pay to the opposite party the costs occasioned by the 
demurrer, unless the court shall otherwise direct. 

12. Where a demurrer is overruled the court may make such 
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order and upon such terms as to the court shall seem right 
for allowing the demurring party to raise by pleading any 
case he may be desirous to set up in opposition to the matter 
demurred to. 

13. A demurrer shall be entered for argument by delivering 
to the proper officer a memorandum of entry in the Form 
No. 29 in Appendix (C.) 

ORDER XXIX. 

DEFAULT OF PLEADING. 

'■ 1. See page 90. 

2. If the plaintiff's claim be only for a debt or liquidated 
demand, and the defendant does not, within the time allowed 
for that purpose, deliver a defence or demurrer, the plaintiff 
may, at the expiration of such time, enter final judgment for 
the amount claimed, with costs. 

3. When in any such action as in the last preceding rule 
mentioned there are several defendants, if one of them make 
default as mentioned in the last preceding rule, the plaintiff 
may enter final judgment against the defendant so making 
default, and issue execution upon such judgment without pre- 
judice to his right to proceed with his action against the 
other defendants. 

4. If the plaintiff's claim be for detention of goods and 
pecuniary damages, or either of them, and the defendant 
makes default as mentioned in rule 2, the plaintiff may enter 
an interlocutory judgment against the defendant, and a writ 
of inquiry shall issue to assess the value of the goods, and the 
damages, or the damages only, as the case may be. But the 
court or a judge may order that, instead of a writ of inquiry, 
the value and amount of damages, or either of them, shall be 
ascertained in any way in which any question arising In an 
action may be tried. 

5. When in any such action as in rule 4 mentioned there 
are several defendants, if one of them make default as men- 
tioned in rule 2, the plaintiff may enter an interlocutory 
judgment against the defendant so making default, and pro- 
ceed with his action against the others. And in such case, 
damages against the defendant making default shall be 
assessed at the same time with the trial of the action or 
issues therein against the other defendants, imless the court 
or a judge shall otherwise direct. 

6. If the plaintiff's claim be for a debt or liquidated 
demand, and also for detention of goods and pecuniary 
damages, or pecuniary damages only, and the defendant 
makes default as mentioned in rule 2, the plaintiff may enter 
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final judgment for the debt or liquidated demand, and also 
enter interlocutory judgment for the value of the goods and 
the damages, or the damages only, as the case may be, and 
proceed as mentioned in rule 4. 

7. In an action for the recovery of land, if the defendant 
makes default as mentioned in rule 2, the plaintiff may enter 
a judgment that the person whose title is asserted in the writ 
of summons shall recover possession of the land, with his 
costs. 

8. Where the plaintiff has endorsed a claim for mesne 
profits, arrears of rent, or damages for breach of contract 
upon a writ for the recovery of land, if the defendant makes 
default as mentioned in rule 2, or if there be more than one 
defendant, some or one of the defendants make such default, 
the plaintiff may enter judgment against the defaulting defen- 
dant or defendants, and proceed as mentioned in niles 4 or 5. 

9. In probate actions, if any defendant make default ia 
filing and delivering a defence or demurrer, the action may 
proceed notwithstanding such default. 

10. In all other actions than those in the preceding rules 
of this Order mentioned, if the defendant makes default in 
delivering a defence or demurrer, the plaintiff may set down 
the action on motion for judgment, and such judgment shall 
be given as upon the statement of claim the court shall con- 
sider the plaintiff to be entitled to. 

11. Where, in any such action as mentioned in the last 
preceding rule, there are several defendants, then, if one of 
such defendants make such default as aforesaid, the plaintiff 
may either set down the action at once on motion for judg- 
ment against the defendant so making default, or may set it 
down against him at the time when it is entered for trial or 
set down on motion for judgment against the other defendants. 

12. If the plaintiff does not deliver a reply or demurrer, 
or any party does not deliver any subsequent pleading, or 
a demurrer, within the period allowed for that purpose, the 
pleadings shall be deemed to be closed at the expiration 
of that period, and the statements of fact in the pleading last 
delivered shall be deemed to be admitted. 

13. In any case in which issues arise in an action other 
than between plaintiff and defendant, if any party to any such 
issue makes default in delivering any pleading, the opposite 
party may apply to the court or a judge for such judgment, 
if any, as upon the pleadings he may appear to be entitled to. 
And the court may order judgment to be entered accord- 
ingly, or may make such other order as may be necessary 
to do complete justice between the parties. 

14. See page 58. 



J 
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ORDER XXX. 

PAYMENT INTO COUKT IN SATISFACTION. 

1. See page 89. 

2. See page 89. 

3. Money paid into court' as aforesaid may, unless otherwise 
ordered by a judge, be paid out to the plaintiff, or to his 
Bolicitor on the written authority of the plaintiff. No affidavit 
shall be necessary to verify the plaintiff's signature to such 
written authority unless specially required by the officer of 
the court. 

4. The plaintiff, if payment into court is made before 
delivering a defence, may within four days after receipt of 
notice of such payment, or if such payment is first stated 
in a defence delivered then may before reply, accept the same 
in satisfaction of the causes of action in respect of which it is 
paid in ; in which case he shall give notice to the defendant 
in the Form No. 6 in Appendix (B.) hereto, and shall be 
at liberty, in case the sum paid in is accepted in satisfaction 
of the entire cause of action, to tax his costs, and, in case 
of non-payment within forty-eight hours, to sign judgment 
for his costs so taxed. 

ORDER XXXI. 

DISCOVERY AND INSPECTION, 

1. See page 91. 

2. See page 94. 

3. See page 93. 

4. See page 93. 
6. See page 97. 

6. See page 94. 

7. {As amended by Rule 11 of June^ 1876.) See page 95. 

8. See page 95. 

9. See page 95. 

10. See page 96. 

11. See page 98. 

12. See page 98. 

13. See page 99. 

14. See page 104. 

15. See page 103. 

16. See page 103. 

17. See page 101. 

18. See page 102. 

19. See page 102. 

20. See page 96. 
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21. Service of an order for discovery or inspection made 
against any party on his solicitor shall be sufficient service to 
found an application for an attachment for disobedience to 
the order. But the party against whom the application for 
an attachment is made may show in answer to the application 
that he has had no notice or knowledge of the order. 

22. A solicitor upon whom an order against any party for 
discovery or inspection is served under the last rule, who 
neglects without reasonable excuse to give notice thereof to 
his client, shall be liable to attachment. 

23. Any party may, at the trial of an action or issue, use in 
evidence any one or more of the answers of the opposite party 
to interrogatories without putting in the others: Provided 
always, that in such case the judge may look at the whole 
of the answers, and if he shall be of opmion that any other 
of them are so connected with those put in that the last- 
mentioned answers ought not to be used without them, he 
may direct them to be put in. 

ORDER XXXII. 

ADMISSIONS. 

1. Any party to an action may give notice, by his own 
statement or otherwise, that he admits the truth of the whole 
or any part of the case stated or referred to in the statement 
of claim, defence, or reply of any other party. 

2. Either party may call upon the other party to admit any 
document, saving all just exceptions ; and in case of refusal 
or neglect to admit, after such notice, the costs of proving any 
such document shall be paid by the party so neglecting or 
refusing, whatever the result of the action may be, unless at 
the hearing or trial the court certify that the refusal to admit 
was reasonable ; and no costs of proving any document shall 
be allowed unless such notice be given, except where the 
omission to give the notice is, in the opinion of the taxing 
officer, a saving of expense. 

3. A notice to admit documents may be in the Form No. 12 
in Appendix (B.) hereto. 

4. An affidavit of the solicitor or his clerk, of the due 
signature of any admissions made in pursuance of any notice 
to admit documents, and annexed to the affidavit, shall be 
sufficient evidence of such admissions. 

ORDER XXXIII. 

INQUIRIES AND ACCOUNTS. 

The court or a judge may, at any stage of the proceedings 
in a cause or matter, direct any necessary inquiries or ac- 
counts to be made or taken, notwithstanding that it may 
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appear that there is some special or further relief sought for 
or some special issue to be tried, as to which it may be proper 
that the cause or matter should proceed in the ordinary 
manner. 

ORDER XXXIV. 

QUESTIONS OP LAW. 

1. The parties ma^, after the writ of summons has been 
issued, concur in statmg the questions of law arising in the 
action in the form of a special ease for the opinion of the 
court. Every such special case shall be divided into para- 
graphs numbered consecutively, and shall concisely state 
such facts and documents as may be necessary to enable the 
court to decide the questions raised thereby. Upon the 
argument of such case the court and the parties shall be 
at liberty to refer to the whole contents of such documents, 
and the court shall be at liberty to draw from the facts and 
documents stated in any such special case any inference, 
whether of fact or law, which might have been drawn there- 
from if proved at a trial 

2. See page 105. 

3. See page 106. 

4. See page 106. 

5. Either party may enter a special case for argument by 
delivering to the proper officer a memorandum of entry, in 
the Form No. 13 in Appendix (B.) herieto, and also if any 
married woman, infant, or person of unsound mind be a party 
to the action, producing a copy of the order giving leave to 
enter the same for argument. 

ORDER XXXV. 

PROCEEDINGS IN DISTRICT REGISTRIES. 

1. (As substituted by RuU 12 ofJune^ 1876.) See page 24. 

2. See page 25. 

3. See page 25. 

4. See page 25. 

5. See page 26. 

6. See page 26. 

7. See page 27. 

8. See page 27. 

9. See page 27. 

10. See page 27. 

11. See page 28. 
llo. {Rule 10 of December, 1875.) See page 28. 

12. See page 29. 



12. See page 29. 

13. See page 29. 
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14. See page 80. 

15. (RuU 11 of December, 1875.) See page 30. 

ORDER XXXVI. 

TRIAL. 

1. See page 107. 

2. Actions shall be tried and heard either before a jodge or 
judges, or before a judge sitting with asnessors, or before a 
jnHge and jury, or before an official or special referee, with or 
without assessors. 

3. Subject to the provisions of the following roles, the 
plaintiff may, with his reply, or at any time after the close of 
the pleadings, give notice of trial of the action, and thereby 
specify one of the modes mentioned in rule 2; and the 
deienoHnt may, upon giving notice within four days from the 
time of the service of the notice of trial, or within such 
extended time as a court or judge may allow, to the effect 
that he desires to have the issues of fact tried before a judge 
and jury, be entitled to have the same so tried. 

4. See page 90. 

4a. (Rule 13 of Ju^e, 1876.) See page 91. 

5. In any case in which neither the plaintiff nor defendant 
ha» given notice under the preceding rules that he desires to 
have the issues of fact tried before a judge and jury, or in any 
case within the 57th section of the act, if the plaintiff or 
defiendant desires to have the action tried in any otlier mode 
than that specified in tlie notice of trial, he shall apply to the 
court or a judge for an order to that effect, within four days 
from the time of the service of the notice of trial, or within 
such extended time as a court or judge may allow. 

6. See page 77. 

7 Every trial of any question or issue of fact by a jury 
shall be held before a single judge, unless such trial be 
specially ordered to be held before two or more judges. 

8. (il« amended by Rule 12 of December , 1875.) Notice of 
trial shall state whether it is for the trial of the action or of 
isKues therein ; and in actions in the Queen's Bench, Common 
Pleas, and Exchequer Divisions, the place and day for which 
it is to be entered for trial. It may be in the Form No. 14 in 
Appendix (B.), with such variations as circumstances may 
require. 

9. Ten days' notice of trial shall be given, unless the party 
to whom it is given has consented to take short notice of 
trial ; and shall be sufficient in all cases, unless otherwise 
ordered by the court or a judge. Short notice of trial shall 
be four days' notice. 



V 
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10. Notice of trial shall be given before enteriiig the action 
for trial. 

10a. (Rule 13 of December, 1876.) Unless within six davs 
after notice of trial is given, the cause shall be entered K)r 
trial by one party or the other, the notice of trial shall be no 
longer in force. This rale is not to apply in any case in 
which notice of trial has been already given or to trials not 
in London or Middlesex. 

11. Notice of trial for London or Middlesex shall not be or 
operate as for any particular sittings ; but shall be deemed to 
be for any day ailer the expiration of the notice on which the 
action may come on for trial in its order upon the list. 

12. Notice of trial elsewhere than in London or Middlesex 
shall be deemed to be for the first day of the then next assizes 
at the place for which notice of trial is given. 

13. See page 109. 

14. If the party giving notice of trial for London or Middle- 
sex omits to enter the action for trial on the day or day after 
giving notice of trial, the party to whom notice has been given 
may, unless the notice has been countermanded under the last 
rule, within four days enter the action for trial. 

15. If notice of trial is given for elsewhere than in London 
or Middlesex, either party may enter the action for trial. If 
both parties enter the action for trial, it sh^l be tried in the 
order of the plaintiff's entry. 

16. The list or lists of actions for trial at the sittings in 
London and Middlesex respectively shall be prepared and the 
actions shall be allotted for trial without reference to the 
division of the High Court to which such actions may be 
attached. 

17. (As amended by Hule 14, of December^ 1875.) The 
party entering the action for trial shall deliver to the officer 
two copies of the whole of the pleadings in the action, for the 
use of the judge at the trial. Such copies shall be in print, 
except as to such parts, if any, of the pleadings as are by these 
rules permitted to be written. 

18. If, when an action is called on for trial, the plaintiff 
appears, and the defendant does not appear, then the plaintiff 
may prove his claim, so far as the burden of proof lies upon 
him. 

19. If, when an action is called on for trial, the defendant 
appears, and the plaintiff does not appear, the defendant, if he 
has no counter-claim, shall be entitled to judgment dismissing 
the action, but if he has a counter claim, then he may prove 
such claim so far as the burden of proof lies upon him. 

20. Any verdict or judgment obtained where one party does 
not appear at the trial, may be set aside by the court or a 
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judffo upon 8ucli terms as may seem fit, upon an application 
made within six days after the trial ; such application may be 
made either at the assizes or in Middlesex. 

21. The judge may, if he think it expedient for the interests 
of justice, postpone or adjourn the trial for such time, and 
upon such terms, if any, as he shall think fit. 

22. Upon the trial of an action, the judge may, at or after 
such trial, direct that judgment be entered for any or either 
party, as he is by law entitled to upon the findings, and either 
with or without leave to any party to move to set aside or 
vary the same, or to enter any other judgment, upon such 
terms, if any, as he shall think fit to impose ; or he may direct 
judgment not to be entered then, and leave any party to move 
for judgment. No judgment shall be entered after a trial 
without the order of a court or judge. 

23. Upon every trial at the assizes, or at the London and 
Middlesex sitting of the Queen^s Bench, Common Pleas, or 
Exchequer Division, where the officer present at the trial is 
not the officer by whom judgments ought to be entered, the 
associate shall enter all such findings of fact as the judge may 
direct to be entered, and the directions, if any, of the judge as 
to judgment, and the certificates, if any, granted by the judge, 
in a book to be kept for the purpose. 

24. If the judge shall direct that any judgment be entered 
for any party absolutely, the certificate of the associate to that 
effect shall be a sufficient authority to the proper officer to 
enter judgment accordingly. The certificate may be in the 
Form No. 16 in Appendix (B.) hereto. 

25. If the judge snail direct that any judgment be entered for 
any party subject to leave to move, juagment shall be entered 
accordingly upon the production of the associate's certificate. 

26. See page 78. 

27. See page 78. 

28. Trials with assessors shall take place in such manner 
and upon such terms as the court or a judge shall direct. 

29. In any cause the court or a judge of the division to 
which the cause is assigned may, at any time or fi*om time to 
time, order the trial and determination of any question or 
issue of fact, or partly of fact and partly of law, by any com- 
missioner or commissioners appointed in pursuance of the 
29th section of the said act, or at the sittings to be held in 
Middlesex or London, and such question or issue shall be 
tried and determined accordingly. 

29a. (Rule 14 of June, 1876.) See page 114. 

296. {Rule 16 of June, 1876.) See page 114. 

29c. (Rule 16 of June, 1876.) See page 113. 

30. See page 112. 
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31. Sabiect to any order to be made by the court or judge 
ordering the same, eyidence shall be taken at any trial before 
a referee, and the attendance of witnesses may be enforced by 
subpcena, and every such trial shall be conducted in the same 
manner, as nearly as circumstances will admit, as trials before 
a Judge of the High Court, but not so as to make the tribunal 
of the referee a public court of justice. 

32. Subject to any such order as last aforesaid, the referee 
shall have the same authorilhr in the conduct of any reference 
or trial as a judge of the High Court when presiding at any 
trial before hmi. 

33. Nothing in these rules contained shall authorize any 
referee to commit any person to prison or to enforce any 
order by' attachment or otherwise. 

34. See page 112. 

ORDER XXXVII. 

EVIDENCE GENERALLY. 

1. In the absence of any agreement between the parties, 
and subject to these rules, the witnesses at the trial of any 
action or at any assessment of damages, shall be examined 
viva voce and in open court, but the court or a judge may at 
any time for sufficient reason order that any particular fact or 
facts may be proved by affidavit, or that the affidavit of any 
witness may be read at the hearing or trial, on such conditions 
as the court or judge may think reasonable, or that any witness 
whose attendance in court ought for some sufficient cause to 
be dispensed with, be examined by interrogatories or other- 
wise before a commissioner or examiner: Provided that where 
it appears to the court or jud^e that the other party bond fide 
desires the production of a witness for cross-examination, and 
that such witness can be produced, an order shall not be made 
authorizing the evidence of such witness to be given by 
affidavit. 

2. See page 31. 

3. See page 31. 

4. See page 108. 

ORDER XXXVIII. 

EVIDENCE BY AFFIDAVIT. 

1. Within fourteen days after a consent for taking evidence 
by affidavit as between the plaintiff and the defendant has 
been given, or within such time as the parties ma^ agree 
npon, or a judge in chambers may allow, the plaintiff shall 

C.P. M 
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file his affidavits and deliver to the defendant or his solicitor 
a list thereof. 

2. The defendant within fourteen days after delivery of 
such list, or within such time as the parties may agree upon, 
or a judge in chambers ma^ allow, shall file his affidavits and 
deliver to the plaintiff or his solicitor a list thereof. 

3. Within seven days after the expiration of the said four- 
teen days, or such other time as aforesaid, the plaintiff shall 
file his affidavits in reply, which affidavits shall be confined to 
matters strictlv in reply, and shall deliver to the defendant or 
his solicitor a list thereof. 

4. When the evidence is taken by affidavit, any party de- 
siring to cross-examine a deponent who has made an affidavit 
filed on behalf of the opposite party, may serve upon the 
party by whom such affidavit has been filed, a notice in 
writmg, requiring the production of the deponent for cross- 
examination before the court at the trial, such notice to be 
served at any time before the expiration of fourteen days 
next after the end of the time allowed for filing affidavits in 
reply, or within such time as in any case the court or 
a judge may specially appoint; and unless such deponent 
is produced accordingly, nis affidavit sh^l not be used as 
evidence unless by the special leave of the court. The party 
producing such deponent for cross-examination shall not be 
entitled to demand the expenses thereof in the first instance 
fi'om the party requiring such production. 

5. The party to whom such notice as is mentioned in the 
last preceding rule is given shall be entitled to compel the 
attendance of the deponent for cross-examination in the same 
way as he might compel the attendance of a witness to be 
examined. 

6. When the evidence in any action is under this order 
taken by affidavit, such evidence shall be printed, and the 
notice of trial shall be given at the same time or times after 
the close of the evidence as in other cases is by these rules 
provided after the close of the pleadings. 

ORDER XXXIX. 

MOTION FOB NEW TRIAL. 

1. A party desirous of obtaining a new trial of any cause 
tried in the Queen's Bench, Common Pleas, or Exchequer 
Divisions on which a verdict has been found by a jtlry, or by 
a judge without a jury, must apply for the same to a divisional 
court by motion for an order calling upon the opposite party 
to show cause at the expiration of eight days from the date 
of the order, or so soon after as the case can be heard, why a 
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new trial should not be directed. Such motion shall be made 
within four days after the trial, if the divisional court is 
then sitting, or within the first four days after the commence- 
ment of the sitting of the divisional court next after the 
trial, or within such extended time as the court or a judge 
may allow. 

2. A copy of such order shall be served on the opposite 
party within four days from the time of the same being made. 

3. A new trial shall not be granted on the ground of mis- 
direction or of the improper admission or rejection of 
evidence, unless in the opinion of the court to which the 
application is made some substantial wrong or miscarriage 
has been thereby occasioned in the trial of the action ; and if 
it appear to such court that such wrong or miscarriage affects 
part only of the matter in controversy, the court may give 
final judgment as to part thereof, and <}irect a new trial as to 
the other part only. 

4. A new trial may be ordered on any question in an 
action, whatever be the grounds for the new trial, without 
interfering with the finding or decision upon any other 
question. 

5. An order to show cause shall be a stay of proceedings in 
the action, unless the court shall order that it shall not be 
80 as to the whole or any part of the action. 

ORDER XL. 

MOTION FOR JUDGMENT. 

1. Except where by the act or by these rules it is provided 
that judgment may be obtained in any other manner, the judg- 
ment of the court shall be obtained bv motion for judgment 

2. Where at the trial of an action tLe judge or a referee has 
ordered that any judgment be entered sul ject to leave to 
move, the party to whom leave has been reserved shall set 
down the action on motion for judgment, and give notice 
thereof to the other parties within the time limited by the 
judge in reserving leave, or if no time has been limited, 
within ten days after the trial. The notice of motion shall 
state the grounds of the motion, and the relief sought, and 
that the motion is pursuant to leave reserved. 

3. Where at the trial of an action the judge or referee 
abstains from directing any judgment to be entered, the 
plaintiff may set down the action on motion for judgment. 
If he does not so set it down and give notice thereof to the 
other parties within ten days after the trials any defendant 
may set down the action on motion for judgment, and give 
notice thereof to the other parties. 

m2 
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4. Where at the trial of an action before a jury the judge 
has directed that any judgment be entered, any party may, 
without any leave reserved, move to set aside such judgment, 
and enter any other judgment, on the ground that the judg- 
ment directed to be entered is wrong by reason of the judge 
having caused the finding to be entered wrongly, with re- 
ference to the finding of the jury upon the question or questions 
submitted to them. 

5. Where at the trial of an action the judge or a referee 
has directed that any judgment be entered, any party may, 
without any leave reserved, move to set aside such judgment, 
and to enter any other iudgment, on the ground that upon the 
finding as entered the judgment so directed is wrong. 

6. On every motion made under either of the last two pre- 
ceding rules, the order shall be an order to show cause, and 
shall be returnable in eight days. The motion shall be made 
within four days after the trial if the divisional court is then 
sitting, or within the first four days after the commencement 
of the sitting of the divisional court next after the trial, or 
within such extended time as a court or judge may allow. 

7. Where issues have been ordered to be tried, or issues or 
questions of fact to be determined in any manner, the plaintiff 
may set down the action on motion for judgment as soon as 
such issues or questions have been determined. If he does 
not so set it do«ni, and give notice thereof to the other parties 
within ten days after his rieht so to do has arisen, then after 
the expiration of such ten days any defendant may set down 
the action on motion for judgment, and give notice thereof to 
the other parties. 

8. See page 138. 

9. See page 139. 

10. Upon a motion for judgment, or for a new trial, the 
court may, if satisfied that it has before it all the materials 
necessary for finally determining the questions in dispute, or 
any of them, or for awarding any relief sought, give judgment 
accordingly, or may, if it shall be of opinion that it has not 
sufficient materials before it to enable it to give judgment, 
direct the motion to stand over for further consideration, and 
direct such issues or questions to be tried or determined, and 
such accounts and inquiries to be taken and made as it may 
think fit. 

11. See page 139. 

ORDER XLT. 

ENTRY OP JUDGMENT. 

1. Every judgment shall be entered bvthe proper officer in 
the book to be kept for the purpose. The party entering the 
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judgment shall deliver to the officer a copy of the whole of 
the pleadings in the action other than any petition or 
summons ; such copy shall be in print, except such parts (if 
any) of the pleadings as are by these rules permitted to be 
written: Provided that no copy need be delivered of any 
pleading a copy of which has been delivered on entering any 

Erevious judgment in such action. The forms in Appendix (D.) 
ereto may be used, with such variations as circumstances 
may require. 

2. Where any judgment is pronounced by the court or a 
judge in court, the entiy of the judgment shall be dated as of 
the day on which such judgment is pronounced, and the judg- 
ment shall take effect from that date. 

3. In all cases not within the last preceding rule, the entry 
of judgment shall be dated as of the day on which the 
requisite documents are left with the proper officer for the 
purpose of such entry, and the judgment shdl take effect from 
that date. 

4. Where under the act or these rules, or otherwise, it is 
provided that any judgment mav be entered or signed upon 
the filing of any affidavit or proauction of any document, the 
officer shidl examine the affidavit or document produced, and 
if the same be regular and contain all that is by law required 
he shall enter judgment accordingly. 

5. Where by Uie act or these rules, or otherwise, any 
judgment may oe entered pursuant to any order or certificate, 
or return to any writ, the production of such order or certifi- 
cate sealed witn the seal of the court, or of such return, shall 
be a sufficient authority to the officer to enter judgment 
accordingly. 

6. Any judgment of nonsuit, unless the court or a judge 
otherwise directs, shall have the same effect as a judgment 
upon the merits for the defendant ; but in any case of mistake, 
surprise, or accident, any judgment of nonsuit may be set 
asiae on such terms, as to payment of costs and otherwise, as 
to the court or a judge shall seem just 



ORDER XLIL 

EXECUTION. 

1. A judgment for the recovery by or payment to any 
person of money may be enforced by any of the modes by 
which a judgment or decree for the payment of money of any 
court whose jurisdiction is transferred by the said act might 
have been enforced at the time of the passing thereof. 

2. A judgment for the payment of money into court may be 
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enforced by writ of Beqnestratioii, or in eases, in which sttach- 
ment is authorized by law, by attachment 

3. Apndgment for the recovery or for the delivery of the 
possession of land may be enforced by writ of possession. 

4. A judgment for the recovery of any pn^rty other than 
land or money may be enforced: 

By writ for delivery of the property: 
By writ of attachment: 
By writ of seqaestration. 

5. A judgment requiring any person to do any act other 
than the payment of money, or to abstain from doing any things 
may be enforced by writ of attachment, or by committal. 

o. In these rules the term ** writ of execution" shall include 
writs of fieri facicM, capias^ elegit^ sequestration, and attach- 
ment, and all Kubsequent writs that may issue for giving effect 
thereto. And the term ^* issuing execution against any party " 
shall mean the issuing of any such process against his person 
or property as under the preceding rules of this Order shall be 
applicable to the case. 

7. See page 140. 

8. Bee page 141. 

9. No writ of execution shall be issued without the pro- 
duction to the officer b^ whom the same should be issued, of 
the judgment upon which the writ of execution is to issue, or 
an office copy thereof, showing the date of entry. And the 
officer shall be satisfied that the proper time has elapsed to 
entitle the judgment creditor to execution. 

10. ^As antended by Rule 17 cf June, 1876.) No writ of 
execution shall be issued without the ps[rty issuing it, or his 
solicitor, filing a prsecipe for that purpose. The praecipe shall 
contain the title of the action, the reference to the record, the 
date of the judgment, and of the order, if any, directing the 
execution to be issued, the names of the parties against whom, 
or of the firms against whose goods, the execution is to be 
issued ; and shall be signed by or on behalf of the solicitor 
of the party issuing it, or by the party issuing it, if he do so 
in person. The forms in Appendix (E.) hereto may be used, 
with such variations as circumstances may require. 

1 1. Every writ of execution shall be inaorsed with the name 
and place of abode or office of business of the solicitor actually 
suing out the same, and when the solicitor actually suing out 
the writ shall sue out the same as agent for another solicitor, 
the name and place of abode of such other solicitor shall also 
be indorsed upon the writ ; and in case no solicitor shall be 
employed to issue the writ, then it shall be indorsed with a 
memorandum expressing that the same has been sued out by 
the plaintiff or defendant in person, as the case may be, men- 
tioning the city, town, or parish, and also the name of the 
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hamlet, street, and number of the hoase of such plamtifT's or 
defendants residence, if any such there be. 

12. 'Every writ of execution shall bear date of the day on 
which it is issued. The forms in Appendix (F.) hereto may 
be used, with such variations as circumstances may require. 

13. In every case of execution the party entitled to execu- 
tion may levy the poundage, fees, and expenses of execution, 
over ana above the sum recovered. 

14. Every writ of execution for the recovery of monev shall 
be indorsed with a direction to the sheriff, or other officer or 
person to whom the writ is directed, to levy the money really 
due and payable and sought to be recovered under the judg- 
ment, staging the amount, and also to levy interest thereon, if 
sought to be recovered, at the rate of 4/. per cent, per annum 
from the time when the judgment was entered up, provided 
that in cases where there is an agreement between the parties 
that more than 4/. per cent interest shall be secured by the 
judgment, then the indorsement may be accordingly to levy 
the amount of interest so agreed. 

15. Every person to whom any sum of money or any costs 
shall be payable under a judgment, shall immediately after 
the time when the judgment was duly entered, be entitled to 
sue out one or more writ or writs of fieri facias, or one or more 
writ or writs of elegit, to enforce payment thereof, subject 
nevertheless as follows : 

(a.) If the judgment is for payment within a period therein 
mentioned, no such writ as aforesaid shall be issued 
until after the expiration of such period. 

((.) The court or judge at the time of giving judgment, or 
the court or a judge afterwards, may give leave to 
issue execution before, or may stay execution until 
any time after the expiration of the periods herein- 
before prescribed. 

16. A writ of execution if unexecuted shall remain in force 
for one year only from its issue, unless renewed in the manner 
hereinalter provided; but such writ may, at any time before 
its expiration, by leave of the court or a judge, be renewed, 
by the party issuing it, for one year from the date of such re- 
newed, and so on from time to time during the continuance of 
the renewed writ, either by being marked with a seal of the 
court bearing the date of the day, month, and year of such 
renewal, or by such party giving a written notice of renewal 
to the sheriff, signed by the party or his attorney, and bearing 
the like seal of the court; and a writ of execution so renewed 
shall have effect, and be entitled to priority, according to the 
time of the original delivery thereof. 

17. The production of a writ of execution, or of the notice 
renewing the same, purporting to be marked with such seal 
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MB in the last preceding rale mentioned, showing the same to 
have been renewed, shiul be sufficient evidence of its having 
been so renewed. 

18. As between the original parties to a Judgment, execu- 
tion may issue at any time withm six years fi'om the recoveiy 
of the judgment 

19. See page 141. 

20. Every order of the court or a judge, whether in an 
action, cause, or matter, may be enforced in the same manner 
as a judgment to the same effect. 

21. In cases other than those mentioned in rule 18 any 
person not being a party in an action, who obtains any order 
or in whose favour any order is made, shall be entitled to 
enforce obedience to such order by the same process as if he 
were a party to the action; and any person not being a party 
in an action, against whom obedience to any judgment or 
order may be enforced, shall be liable to the same process for 
enforcing obedience to such judgment or order as if he were 
a party to the action. 

22. No proceeding by audita querela shall hereafter be 
nsed; but any party against whom judgment has been given 
may apply to the court or a judge for a stay of execution or 
other relief against such judgment, upon the ground of facts 
which have arisen too late to be pleaded ; and the court or 
judge may give such relief and «pon such terms as may be 
just. 

23. Nothing in any of the rales of this Order shall take 
away or curtail any right heretofore existing to enforce or 
give effect to any judgment or order in any manner or against 
any person or property whatsoever. 

z4. Nothing in this Order shall affect the order in which 
writs of execution may be issued. 



ORDER XLIIL 

WSITS OF FIEBI FACIAS AND ELEGIT. 

1. Writs of fieri facias and of elegit shall have the same 
force and effect as the like writs have heretofore had, and 
shall be executed in the same manner in which the like writs 
have heretofore been executed. 

2. Writs of venditioni exponas, distringas nuper vicecomi- 
tem, fieri facias de bonis ecclesiasticis, sequestrari facias de 
bonis ecclesiasticis, and all other writs in aid of a writ of fieri 
facias or of elegit, may be issued and executed in the same 
cases and in the same manner as heretofore. 
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ORDER XLIV. 

ATTACHMENT. 

1. A writ of attachment shall have the same effect as a 
writ of attachment issued out of the Court of Chancery has 
heretofore had. 

2. No writ of attachment shall he issued without the leave 
of the court or a judge, to be applied for on notice to the 
party against whom the attachment is to be issued. 

ORDER XLV. 



ATTACHMENT OF DEBTS. 

1. See page 142. 

2. See page 143. 

3. See page 144. 



3. See page 144. 

4. See page 145. 

5. See page 145. 

6. See page 146. 

7. See page 146. 

8. See page 147. 

9. See page 147. 
10. See page 147. 



ORDER XLVI. 

CHARGING OF STOCK OR SHARES AND DISTRINGAS. 

1. See page 148. 

2. Any person claiming to be interested in any stock trans- 
ferable at the Bank of England standing in the name of any 
other person may sue out a writ of distringas pursuant to the 
statute 5 Vict. c. 8, as heretofore. Such writ to be issued out 
of any office of the High Court in London, where writs of 
summons are issued. 

ORDER XLVII. 

WRIT OF SEQUESTRATION. 

Where any person is by any judgment directed to pay 
money into court or to do any other act in a limited time, and 
after due service of such judgment refuses or neglects to obey 
the same according to the exigency thereof, the person prose- 
cuting such judgment shall, at the expiration of the time 
limited for the performance thereof, be entitled, without ob- 
taining any order for that purpose, to issue a writ of seques- 

M 5 
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tration against the estate and effects of such disobedient per- 
son. Such writ of sequestration shall have the same effect as 
a writ of sequestration in Chancery has heretofore had, and 
the proceeds of such sequestration may be dealt with in the 
same manner as the proceeds of writs of sequestration have 
heretofore been dealt with by the Court of Chancery. 

ORDER XLVIII. 

WBIT OF FOS0ES8ION. 

1. A judgment that a party do recover possession of any 
land may be enforced by writ of possession m manner hereto- 
fore used in actions of ejectment in the superior courts of 
common law. 

2. Where by any judgment any person therein named is 
directed to deliver up possession of any lands to some other 
person, the person prosecuting such judgment shall, without 
any order for that purpose, be entitled to sue out a writ of 
possession on filing an affidavit showing due service of such 
judgment and that the same has not been obeyed. 

ORDER XLIX. 

WRIT OF DELIVERY. 

A writ for delivery of any property other than land or 
money may be issued and enforced in the manner heretofore 
in use in actions of detinue in the superior courts of common 
law. 

ORDER L. 

CHANGE OF PARTIES BY DEATH, &C. 

1. An action shall not become abated by reason of the 
marriage, death, or bankruptcy of any of the parties, if the 
cause of action survive or continue, and shall not become 
defective by the assignment, creation or devolution of any 
estate or title pendente lite. 

2. See page 66. 

3. In case of an assignment, creation or devolution of any 
estate or title pendente lite, the action may be continued by 
or against the person to or upon whom such estate or title 
has come or devolved. 

4. See page 67. 

5. See page 68. 

6. See page 68. 

7. See page 68. 
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ORDER LI. 

TSANSFEBS AND CONSOLIDATION. 



1. See page 125. 

2. See page 117. 



i. occ page i^i/. 

2. See page 117. 
2a. (Rule 18 of June, 1876.) See page 125. 

3. See page 125. 

4. See page 126. 

ORDER LII. 

INTERLOCTJTORY ORDERS AS TO MANDAMUS, INJUNCTIONS OR 
INTERIM PRESERVATION OF PROPERTY, &G. 

1. See page 137. 

2. See page 136. 

3. See page 136. 

4. See page 134. 

5. See page 137. 

6. See page 138. 

ORDER LIII. 

MOTIONS AND OTHER APPLICATIONS. 

1. Where by these rules an^ application is authorized to be 
made to the court or a judge in an action, such application, if 
made to a divisional court or to a judge in court, shall be 
made by motion. 

2. No rule or order to show cause shall be granted in any 
action, except in the cases in which an application for such 
rule or order is expressly authorized by these rules. 

3. Except where by the practice existing at the time of the 
passing of the said act any order or rule has heretofore been 
made ex parte absolute in the iirst instance, and except where 
by these rules it is otherwise provided, and except where the 
motion is for a rule to show cause only, no motion shall be 
made without previous notice to the parties affected thereby. 
But the court or judge, if satisfied that the delay caused by 
proceeding in the ordinary way would or might entail irre- 
parable or serious mischief, may make any order ex parte upon 
such terms as to costs or otherwise, and subject to such under- 
taking, if any, as the court or judge may think just ; and any 
party affected by such order may move to set it aside. 

4. Unless the court or judge give special leave to the con- 
trary there must be at least two clear days between the service 
of a notice of motion and the day named in the notice for hear- 
ing the motion. 

5. See page 10. 

6. See page 11. 
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7. The plaintiff shall^ without any special leaye, be at 
liberty to serve any notice of motion or other notice, or any 
petition or summons upon any defendant, who, having been 
duly served with a writ of summons to appear in the action, 
has not appeared within the time limited for that purpose. 

8. See page 44. 

ORDER LIV. 

APPLICATIONS AT CHAMBERS. 

1. Eveiy application at chambers authorized by these rules 
shall be made in a summaiy way by summons. 

2. See page 4. 

2a. (Rule 19 of June, 1876.) See page 5. 

3. See page 5. 

4. See page 5. 

5. See page 6. 

6. See page 6. 

ORDER LV. 

COSTS. 

1. Subject to the provisions of the act, the costs of and 
incident to all proceedings in the High Court shall be in the 
discretion of the court ; but nothing herein contained shall 
deprive a trustee, mortgagee, or other person of any right to 
costs out of a particular estate or Amd to which he would be 
entitled according to the rules hitherto jicted upon in courts 
of equity : Provided, that where any action or issue is tried 
by a jury, the costs shall follow the event, unless upon appli- 
cation made at the trial for good cause shown the judge 
before whom such action or issue is tried or the court shall 
otherwise order. 

2. (Rule 7 of February J 1875.) In any cause or matter in 
which security for costs is required, the security shall be of 
such amount, and be given at such time or times, and in such 
manner and form as the court or a judge shaU direct. 

ORDER LVI. 

NOTICES AND PAPER, &C. 

1. All notices required by these rules shall be in writing, 
unless expressly authorized by a court or judge to be given 
orally. 

2. Proceedings required to be printed shall be printed on 
cream wove machine drawing foolscap folio paper, 19 lbs. per 
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mill ream, or thereabouts, in pica type leaded, with an inner 
margin about three quarters of an inch wide, and an outer 
margin about two inches and a half wide. 
3. See page 33. 



ORDER LVII. 

TIME. 

1. See page 36. 

2. See page 36. 

3. See page 35. 

4. No pleadings shall be amended or delivered in the long 
vacation, unless directed by a court or a judge. 

6. See page 36. 

6. See page 34. 

7. (Rule 8 of February^ 1876.) In admiralty actions the 
court or a judge shall have power at any stage of the pro- 
ceedings in such action, upon a motion or summons by either 
party, calling upon the other party to show cause why the 
trial of such action should not take place on an early day to 
be appointed by the court or a judge, to appoint that such 
trial shall take place on any day or within any time which to 
the court or juage shall seem fit ; and for such purpose the 
court or judge shall have power upon such motion or summons 
to dispense with the giving of notice of trial, or to abridge the 
time or times appointed by these rules for giving such notice, 
for the delivery of pleadings, or for doing any other act or 
taking any other proceeding in the action, upon such terms 
(if any) as the nature of the case may require. 



ORDER LVIII. 

APPEAI^ 

1. Bills of exceptions and proceedings in error shall be 
abolished. 

2. All appeals to the Court of Appeal shall be by way of 
rehearing, and shall be brought by notice of motion in a 
summary way, and no petition, case, or other formal pro- 
ceeding other than such notice of motion shall be necessary. 
The appellant may by the notice of motion appeal from the 
whole or any part of any judgment or order, and the notice 
of motion shall state whether the whole or part only of such 
judgment or order is complained of, and in the latter case 
shall specify such part. 

3. The notice of appeal shall be served upon all parties 
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directly affected by the appeal ; and it shall not be necessary 
to serve parties not so affected; but the Court of Appeal may 
direct notice of the appeal to be served on all or any parties 
to the action or other proceedings or upon any person not a 
party, and in the meantime may postpone or adjourn the 
hearing of the appeal upon such terms as may seem just, and 
may give such judgment and make such order as might have 
been given or made if the persons served with such notice 
had been originally parties. Any notice of appeal may be 
amended at any time as to the Court of Appeal may seem fit. 

4. Notice of appeal from any judgment, whether final or 
interlocutory, shall be a fourteen days* notice, and notice of 
appeal from any interlocutory order shall be a four days* 
notice. 

5. The Court of Appeal shall have all the powers and 
duties as to amendment and otherwise of the court of first 
instance, together with full discretionary power to receive 
further evidence upon questions of fact, such evidence to be 
either by oral examination in court, by affidavit, or by depo- 
sition taken before an examiner or commissioner. Such 
further evidence may be given without special leave upon 
interlocutory applications, or in any case as to matters which 
have occurred after the date of the decision from which the 
appeal is brought Upon appeals from a judgment after trial 
or hearing of any cause or matter upon the merits, such fur- 
ther evidence (save as to matters subsequent as aforesaid) 
shall be admitted on special grounds onlv, and not without 
special leave of the court. The Court of Appeal shall have 
power to give any judgment and make any order which ought 
to have been made, and to make such further or other order 
as the case may require. The powers aforesaid may be 
exercised by the said court, notwithstanding that the notice 
of appeal may be that part only of the decision may be re- 
versed or varied, and such powers may also be exercised in 
favour of all or any of the respondents or parties, although 
such respondents or parties may not have appealed from or 
complained of the decision. The Court of Appeal shall have 
power to make such order as to the whole or any part of the 
costs of the appeal as may seem just. 

6. It shall not, under any circumstances, be necessary for a 
respondent to give notice of motion by way of cross appeal, 
but if a respondent intends, upon the hearmg of the appeal, 
to contend that the decision of the court below should be 
varied, he shall, within the time specified in the next rule, or 
such time as may be prescribed by special order, give notice 
of such intention to any parties who may be affected by 
such contention. The omission to give such notice shall not 
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diminish the powers conferred hj the act npon the Court of 
Appeal, but may, in the discretion of the court, be ground 
for an adjournment of the appeal, or for a special order as to 
costs. 

7. Subject to any special order which may be made, notice 
by a respondent under the last preceding rule shall in the 
case of any appeal from a final judgment be an eight days* 
notice, and in the case of an appeal from an interlocutory 
order a two days' notice. 

8. The party appealing from a judgment or order shall 
produce to the proper ofl&cer of the Court of Appeal the 
judgment or order or an office copy thereof, and snail leave 
with him a copy of the notice of appeal to be filed, and such 
officer shall thereupon set down the appeal by entering the 
same in the proper list of appeals, and it shall come on to be 
heard according to its order in such list, unless the Court of 
Appeal or a judge thereof shall otherwise direct, but so as 
not to come into the paper for hearing before the day named 
in the notice of appeal. 

9. The time for appealing from any order or decision made 
or given in the matter of the winding-up of a company under 
the provisions of the Companies Act, 1862, or any act amend- 
ing the same, or any order or decision made in the matter of 
any bankruptcy, or in any other matter not being an action, 
shall be the same as the time limited for appeal from an inter- 
locutory order under rule 15. 

10. Where an ex parte application has been refused by the 
court below, an application for a similar purpose may be 
made to the Court of Appeal ex parte within four days from 
the date of such refusal, or within such enlarged time as a 
judge of the court below or of the Appeal Court may allow. 

11. When any question of fact is involved in an appeal^ 
the evidence taken in the court below bearing on such ques- 
tion shall, subject to any special order, be brought before the 
Court of Appeal as follows : 

(a.) As to any evidence taken by affidavit, by the pro- 
duction of printed copies of such of the affidavits 
as have been printed, and office copies of such of 
them as have not been printed. 

(6.) As to any evidence given orally, by the production of 
a copy of the judge's notes, or such other materials 
as the court may deem expedient. 

12. Where evidence lias not been printed in the court 
below, the court below or a judge thereof, or the Court of 
Appeal or a judge thereof, may order the whole or any part 
thereof to be printed for the purpose of the appeal. Any 
party printing evidence for the purpose of an appeal without 
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such order shall bear the costs thereof, unless the Court of 
Appeal or a judge thereof shall otherwise order. 

13. If, upon the hearing of an appeal, a question arise as 
to the ruling or direction of the judge to a jury or assessors, 
the court shall have regard to verified notes or other evidence, 
and to such other materials as the court may deem expedient 

14. No interlocutory order or rule from which there has 
been no appeal shall operate so as to bar or prejudice the 
Court of Appeal from giving such decision upon the appeal as 
may seem just. 

15. No appeal from any interlocutory order shall, except by 
special leave of the Court of Appeal, be brought after the 
expiration of twenty-one days, and no other appeal shall, 
except by such leave, be brought after the expiration of one 
year. The said respective periods shall be calculated frx)m 
the time at which the judgment or order is signed, entered or 
otherwise perfected, or, in the case of the refusal of an appli- 
cation, from the date of such refusal. Such deposit or other 
security for the costs to be occasioned by an^ appeal shall be 
made or given as may be directed under special circumstances 
by the Court of Appeal 

16. An appeal shall not operate as a stay of execution or 
of proceedings under the decision appealed from, except so 
far as the court appealed from, or any judge thereof, or the 
Court of Appeal, may so order ; and no intermediate act or 
proceeding shall be invalidated, except so far as the court 
appealed from may direct. 

17. Wherever under these rules an application may be 
made either to the court below or to the Court of Appeal, 
or to a judge of the court below or of the Court of Appeal, 
it shall be made in the first instance to the court or judge 
below. 

18. Every application to a jud^e of the Court of Appeal 
shall be by motion, and the provisions of Order LIII. snail 
apply thereto. 

19. (Rule 16 of December^ 1875.) In order to constitute 
divisional courts for the determination of appeals from in- 
ferior courts under section 45 of the Judicature Act, 1873, 
each division of the High Court of Justice shall, before the 
Ist of January, 1876, select one of the judges of such division 
to act until the 1st of January, 1877, and so on before every 
Ist of January subsequent to the 1st of January, 1876, to act 
for the twelve months next ensuing. 

Any two or more of the judges so selected shall constitute 
a divisional court for the purpose of the said section. 

Any other judge of the High Court of Justice may, by 
arrangement between himself and any one of the judges so 
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selected, act for such last-mentioned judge in any particular 
case or cases, or on any particular day or days. 

The judges so elected shall make such arrangements as they 
shall think fit, as to the manner in which application may be 
made to them, or any of them, in court or chambers, under the 
6th section of 38 & 39 Vict. c. 50, relative to appeals by motion 
under that act 

ORDER LIX. 

EFFECT OF NON-COMPLIANCE. 

See page 168. 

ORDER LX. 

OFFICERS. 

1. All officers who at the time of the commencement of the 
said act shall be attached to the Court of Chancery shall be 
attached to the Chancery Division of the said High Court ; 
and all officers who at the time of the commencement of the 
said act shall be attached to the Court of Queen's Bench shall 
be attached to the Queen's Bench Division of the said High 
Court ; and all officers who at the time of the commencement 
of the said act shall be attached to the Court of Common Pleas 
shall be attached to the Common Pleas Division of the said 
High Court ; and all officers who at the time of the commence- 
ment of the said act shall be attached to the Court of Exche- 
quer shall be attached to the Exchequer Division of the said 
High Court ; and all officers who at the time of the commence- 
ment of the said act shall be attached to the Court of Probate, 
the Court of Divorce, and the Court of Admiralty respectively 
shall be attached to the Probate, Divorce and Admiralty Divi- 
sion of the said High Court. 

2. Officers attached to any division shall follow the appeals 
from the same division, and shall perform in the Court of 
Appeal analogous duties in reference to such appeals as the 
registrars ana officers of the Court of Chanceiy usually per- 
formed as to re-hearings in the Court of Appeal in Chancery, 
and as the masters and officers of the Courts of Queen's Bench, 
Common Pleas and Exchequer respectively performed as to 
appeals heard by the Court of Exchequer Chamber. 

ORDER LXI. 

SITTINGS AND VACATIONS, 

1. The sittings of the Court of Appeal and the sittings in 
London and Middlesex of the High Court of Justice shall be 
four in every year, viz., the Michaelmas sittings, the Hilary 
sittings, the Easter sittings and the Trinity sittings. 



258 APPENDIX. 

The Michaelmas sittings shall commence on the 2nd of 
November and terminate on the 2l8t of December ; the 
Hilary sittings shall commence on the 11th of Janaarj 
and terminate on the Wednesday before Easter; the Easter 
sittings shall commence on the Tuesday after Easter week 
and terminate on the Friday before Whitsunday. 

The Trinity sittings shall commence on the Tuesday after 
Whitsun week and terminate on the 8th of August 

2. See page 1. 

3. The days of the commencement and termination of each 
sitting and vacation shall be included in such sitting and vaca- 
tion respectively. 

4. See page 1. 

4a. (Rule 15 o/December^ 1875.) See page 20. 

46. (Rule 9 of February, 1876.) the offices of the Supreme 
Court (including the judges' chambers) shall close on Satur- 
days at two o'clock. 

5. Two of the judges of the High Court shall be selected 
at the commencement of each long vacation for the hearing in 
London or Middlesex during vacation of all such applications 
as may require to be immediately or promptly heard. Such 
two judges shall act as vacation judges for one year from their 
appointment. In the absence of airangement between the 
judges, the two vacation judges shall be the two judges last 
appointed (whether as judges of the said High Court or of any 
court whose jurisdiction is by the said act transferred to the 
said High Court) who have not already served as vacation 
judges of any such court, and if there shall not be two judges 
for the time being of the said High Court who shall not have 
so served, then the two vacation judges shall be the judge (if 
any) who has not so served and the senior judge or judges who 
has or have so served once only according to seniority of ap- 
pointment, whether in the said High Court or such other court 
as aforesaid. The lord chancellor shall not be liable to serve 
as a vacation judge. 

6. The vacation judges may sit either separately or to- 
gether as a divisional court as occasion shall require, and 
may hear and dispose of all actions, matters and other busi- 
ness to whichever division the same may be assigned. No 
order made by a vacation judge shall be reversed or varied 
except by a divisional court or the Court of Appeal, or a 
judge thereof, or the judge who made the order. Any other 
judge of the High Court may sit in vacation for any vacation 
judge. 

7. The vacation judges of the High Court may dispose of 
all actions, matters and other business of an urgent nature 
during any interval between the sittings of any division of 
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the High Court to which such business may be assigned, 
although such interval may not be called or known as a 
yacation. 

8. Rule 10 of February, 1876.) The official referees shall 
flit at least from 10 a.m. to 4 p.m. on every day during the 
Michaelmas, Hilary, Easter and Trinity sittings of the High 
Court of Justice, except on Saturdays, during such sittings, 
when they shall sit, at least, from 10 a.m. to 2 p.m. ; but 
nothing in this rule shall prevent their sitting on any other 
days. 

ORDER LXII. 

EXCEPTIONS FROM THE RULES. 

Nothing in these rules shall affect the practice or procedure 
in any of the following causes or matters: — 

Criminal proceedings: 

Proceedings on the Crown side of the Queen*s Bench 
Division: 

Proceedings on the revenue side of the Exchequer Divi- 
sion: 

Proceedings for Divorce or other Matrimonial Causes. 

ORDER LXIII. 

INTERPRETATION OF TERMS. 

The provisions of the 100th section of the act shall apply 
to these rules. 

In the construction of these rules, unless there is anything 
in the subject or context repugnant thereto, the several words 
hereinafter mentioned or referred to shall have or include the 
meanings following: — 

*^ Person" shall include a body corporate or politic: 
" Probate actions" shall include actions and other matters 
relating to the grant or recall of probate or of letters 
of a(i ministration other than common form business: 
" Proper officer" shall, unless and until any rule to the con- 
trary is made, mean an officer to be ascertained as 
follows: — 

(a.) Where any duty to be discharged under the act 
or these rules is a duty which has heretofore been dis- 
charged by any officer, such officer shall continue to be 
the proper officer to discharge the same: 

(b.) Where any new duty is under the act or these 
rules to be discharged, the proper officer to discharge 
the same shall be such officer, having previously dis- 
charged analogous duties, as may from time to time be 
directed to discharge the same, in the case of an officer 
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of the Supreme Court or the High Court of Justice, or 
the Court of Appeal, not attached to any division, by 
the lord chanceUor, and in the case of an officer attadied 
to any division, by the president of the division, and in 
the case of an officer attached to any judge, by such 
judge: 
''The act" and "the said act** shall respectively mean the 

Supreme Court of Judicature Act, 1873, as amended by 

this act. 



[The Appendix to these Rules is not given here, because 
never required in the practice at chambers, excepting two or 
three forms which will be found under their respective heads.] 



RULES OF THE SUPREME COURT (COSTS). 

12th August, 1875. 

ORDER I. 

Where any written deposition of a witness has been filed 
for use on a trial, such deposition shall be printed, unless 
otherwise ordered. 

ORDER IL 

The rules of court as to printing depositions and affidavits 
to be used on a trial shall not apply to depositions and affida- 
vits which have previously been used upon any proceeding 
without having been printed. 

ORDER III. 

Other affidavits than those required to be printed by Order 
XXXYIII. rule 6, in the schedule to the Supreme Court of 
Judicature Act, 1875, may be printed if all the parties inte- 
rested consent thereto, or the court or judge so order. 

ORDER IV. 
See page 107. 

ORDER V. 

Where, pursuant to rules of court, any pleading, special case, 
petition of ri^ht, deposition, or affidavit is to be printed, and 
where any pnnted or other office copy thereof is to be taken, 
the following regulations shall be observed : 

1. The partv on whose behalf the deposition or affidavit 
is taken and filed is to print the same m the manner pro- 
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vided by rule 2 of Order LVI. in the first schedule to the 
Supreme Court of Judicature Act, 1875. 

2. To enable the party printing, to print any depo- 
sition, the officer with whom it is filed shall on demand 
deliver to such party a copy written on draft paper on 
one side only. 

3. The party printing shall, on demand in writing, 
furnish to any other party or his solicitor any number of 
printed copies, not exceeding ten, upon payment therefor 
at the rate of Id. per folio for one copy, and ^d, per folio 
for every other copy. 

4. The solicitor of the party printing shall give credit 
for the whole amount payable by any other party for 
printed copies. 

5. The party entitled to be furnished with a print shall 
not be allowed any charge in respect of a written copy, 
unless the court or judge shall otherwise direct 

6. The party by or on whose behalf any deposition, 
affidavit, or certificate is filed shall leave a copy with the 
officer with whom the same is filed, who shall examine it 
with the original and mark it as an office copy; such 
copy shall be a copy printed as above provided where 
such deposition or amaavit is to be printed. 

7. The party or solicitor who has taken any printed or 
written ofi&ce copy of any deposition or affidavit is to pro- 
duce the same upon every proceeding to which the same 
relates. 

8. Where any party is entitled to a copy of any depo- 
sition, affidavit, proceeding, or document filed or pre- 
pared by or on behalf of another party, which is not 
required to be printed, such copy shall be furnished by 
the party by or on whose behalf the same has been filed 
or prepared. 

9. The party requiring any such copy, or his solicitor, 
is to make a written application to the party by whom 
the copy is to be furnished, or his solicitor, with an under- 
taking to pay the proper charges, and thereupon such 
copy is to be made and ready to be delivered at the 
expiration of twenty-four hours after the receipt of such 
request and undertaking, or within such other time as 
the court or judge may in any case direct, and is to be 
furnished accordingly upon demand and payment of the 
proper charges. 

10. See page 135. 

11. It shall be stated in a note at the foot of every 
affidavit filed on whose behalf it is so filed, and such note 
shall be printed on every printed copy of an affidavit or 
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get of affidavits, and copied on every office copy and copy 
furnished to a party. 

12. The name and address of the party or solicitor by 
whom any copy is furnished is to be indorsed thereon in 
like manner as upon proceedings in court, and such party 
or solicitor is to be answerable for the same being a true 
copy of the original, or of an office copy of the original, 
of which it purports to be a copy, as the case may be. 

13. The folios of all printed and written office copies, 
and copies delivered or furnished to a party, shall be 
numbered consecutively in the margin thereof, and such 
written copies shall be written in a neat and legible man- 
ner on the same paper as in the case of printed copies. 

14. In case any party or solicitor who shall be required 
to furnish any such written copy as aforesaid shall either 
refuse or, for twenty-four hours from the time when the 
application for such copy has been made, neglect to 
Aimish the same, the person by whom such application 
shall be made shall be at liberty to procure an office copy 
from the office in which the original shall have been filed, 
and in such case no costs shall be due or payable to the 
solicitor so making default in respect of the copy or 
copies so applied for. 

15. Where, by any order of the court (whether of 
appeal or otherwise) or a judge, any pleading, evidence, 
or other document is ordered to be printed, the court or 
judge may order the expense of printing to be borne and 
allowed, and printed copies to be furnished by and to 
such parties and upon such terms as shall be thought fit. 



ORDER VI. 

The following regulations as to costs of proceedings in the 
Supreme Court of Judicature shall regulate such costs from 
the commencement of the Supreme Court of Judicature Acts, 
1873 and 1875: 

1. Solicitors shall be entitled to charge and be allowed the 
fees set forth in the colunm headed ** lower scale '^ in the 
schedule hereto — 

In all actions for purposes to which any of the forms of 
indorsement of claim on writs of summons in Sections II., 
IV. and VII. in Part II. of Appendix A., referred to in the 
3rd rule of Order III. in the schedule to the Supreme Court 
of Judicature Act, 1875, or other similar forms, are applicable 
(except as after provided in actions for injunctions) ; 

In all causes and matters by the 34th section of the Supreme 
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Court of Judicature Act, 1873, assigned to the Queen^s Bench 
Division of the court ; 

In all causes and matters by the 34th section of the said act 
assigned to the Common Pleas Division of the court ; 

In all causes and matters bv the 34th section of the said act 
assigned to the Exchequer Division of the court ; 

In all causes and matters by the 34th section of the said act 
assigned to the Probate, Divorce and Admiralty Division of 
the court; 

And also in causes and matters by the 34th section of the 
said act assigned to the Chancery Division of the court in 
the following cases ; (that is to say,) 

1. By creditors, legatees (whether specific, pecuniary, or 

residuary), devisees (whether in trust or otherwise), 
heirs-at-law or next of kin, in which the personal or 
real or 'personal and real estate for or against or in 
respect of which or for an account or administration of 
which the demand may be made shall be under the 
amount or value of 1,000/. 

2. For the execution of trusts or appointment of new trus- 

tees in which the trust estate or fund shall be under 
the amount or value of 1,000/. 

3. For dissolution of partnership or the taking of partner- 

ship or any other accounts in which the partnership 
assets or the estate or fund shall be under the amount 
or value of 1,000/. 

4. For foreclosure or redemption, or for enforcing any 

charge or lien in which the mortgage whereon the suit 
is founded, or the charge or lien sought to be enforced, 
shall be under the amount or value of 1,000/. 

5. And for specific performance in which the purchase- 

money or consideration shall be under the amount or 
value of 1,000/. 

6. In all proceedings under the ^Frustees Relief Acts, or 

under the Trustee Acts, or under any of such acts, in 
which the trust estate or fund to which the proceeding 
relates shall be under the amount or value of 1,000/. 

7. In all proceedings relating to the guardianship or main- 

tenance of infants, in which the property of the infant 
shall be under the amount or value of 1,000/. 

8. In all proceedings by original special case, and in all 

proceedings relating to funds carried to separate ac- 
counts, and in all proceedings under any railway or 
private act of parliament, or under any other statutory 
or summary jurisdiction, and generally in all other 
cases where the estate or fund to be dealt with shall 
be under tlie amount or value of 1,000/. 
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2. Solicitors shall be entitled to charge and be allowed the 
fees set forth in the column headed ** higher scale** in the 
schedule hereto ; in all actions for special injunctions tore- 
strain the commission or continuance of waste, nuisances, 
breaches of covenant, injuries to property, and infringement 
of rights, easements, patents and copyrights, and other similar 
cases where the procuring such injunction is the principal 
relief sought to be obtained, and in all other cases other than 
those to which the fees in the column headed " lower scale*' 
are hereby made applicable. 

3. Notwithstanding these rules, the court or judge may in 
any case direct the fees set forth in either of the said two 
columns to be allowed to all or either or any of the parties, 
and as to all or any part of the costs. 

4. The provisions of Order LXIII. in the first schedule to 
the Supreme Court of Judicature Act, 1875, shall apply to 
these rules. 



SPECIAL ALLOWANCES AND GENERAL 

PROVISIONS. 

Augugt 12, 1875. 

1. As to writs of summons requiring special indorsement, 
original special cases, pleadings, and affidavits in answer to 
interrogatories, and other special affidavits, when the higher 
scale is applicable, the taxing officer may, in lieu of the allow- 
ances for instructions and preparing or drawing, make such 
allowance for work, labour, and expenses in or about the pre- 
paration of such documents as in his discretion he may think 
proper. 

2. As to drawing any pleading or other document, the fees 
allowed shall include any copy made for the use of the solicitor, 
agent, or client, or for counsel to settle. 

3. As to instructions to sue or defend, when the higher scale 
is applicable, if in consequence of the instructions being taken 
separately from more than three persons Tnot being co-part- 
ners) the taxing officer shall consider the fee above provided 
inadequate, he may make such further allowance as he shall 
in his discretion consider reasonable. 

4. See page 33. 

5. The allowances for instructions and drawing an affidavit 
in answer to interrogatories and other special affidavits, and 
attending the deponent to be sworn, include all attendances 
on the deponent to settle and read over. 
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6. As to delivery of pleadings, services, and notices, the 
fees are not to be allowed when the same solicitor is for both 
parties, unless it be necessary for the purpose of making an 
affidavit of service. 

7. As to perusals the fees are not to apply where the same 
solicitor is for both parties. 

8. As to evidence, such just and reasonable charges and 
expenses as appear to have been properly incurred in pro- 
curing evidence, and the attendance of witnesses, are to be 
allowed. 

9. As to agency correspondence, in country agency causes 
and matters, if it be shown to the satisfaction of the taxing 
officer that such correspondence has been special and extensive, 
he is to be at liberty to make such special allowance in respect 
thereof as in his discretion he may think proper. 

10. See page 11. 

11. See page 9. 

12. A folio is to comprise seventy-two words, every figure 
comprised in a column being counted as one word. 

13. Such costs of procuring the advice of counsel on the 
pleadings, evidence, and proceedings in any cause or matter as 
the taxing officer shall in his discretion thmk just and reason- 
able, and of procuring counsel to settle such pleadings and 
special affidavits as the taxing officer shall in his discretion 
think proper to be settled by counsel, are to be allowed ; but 
as to affidavits a separate fee is not to be allowed for each 
affidavit, but one fee for all the affidavits proper to be so 
settled, which are or ought to be filed at the same time. 

14. See page 11. 

15. As to inspection of docuinents under Order XXXI. 
rule 14, no allowance is to be made for any notice or inspec- 
tion, unless it is shown to the satisfaction of the taxing officer 
that there were good and sufficient reasons for giving such 
notice and making such inspection. 

16. As to taking copies of documents in possession of 
another party, or extracts therefrom, under rules of court or 
any special order, the part^ entitled to take the copy or 
extract is to pay the solicitor of the party producing the 
document for such copy or extract as he may, by writing, 
require, at the rate of 4^. per folio ; and if the solicitor of 
the party producing the document refuses or neglects to 
supply the same, the solicitor requiring the copy or extract is 
to be at liberty to make it, and the solicitor for the party 
producing is not to be entitled to any fee in respect thereof. 

17. Where a petition in any cause or matter assigned to 
the Chancery Division is served, and notice is given to the 
party served that in case of his appearance in court his costs 

C.P. N 
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will be objected to, and accompanied by a tender of costs for 
pemsing the same, the amount to be tendered shall be 2Z. 2s. 
The party making such payment shall be allowed the same in 
his costs, proTided such service was proper, but not other- 
wise; but this order is without prejudice to the rights of 
either party to costs, or to object to costs where no snch 
tender is made, or where the court or judge shall consider the 
party entitled, notwithstanding such notice or tender, to 
appear in court. In any other case in which a solicitor of a 
ptuty served necessarily or properly peruses any such petition 
without appearing thereon he is to be allowed a fee not 
exceeding 21, 28, 

18. See page 33. 

19. In any case in which, under the preceding rule No. 18, 
or any other rule of court, or by the order or direction of a 
court or judge, or otherwise, a party entitled to receive costs 
is liable to pay costs to any other partv, the taxing officer 
may tax the costs such par^ is so liable to pay, and may 
adjust the same by way of deduction or set-off, or may, if he 
shall think fit, delay the allowance of the costs such party is 
entitled to receive until he has paid or tendered the costs he 
is liable to pay ; or such officer may allow or certify the costs 
to be paid, and the same may be recovered by the party 
entitlea thereto in the same manner as costs ordered to be 
paid may be recovered. 

20. Where in the Chancery Division anv question as to any 
costs is under the preceding rule 18 dealt with at chambers, 
the chief clerk is to make a note thereof, and state the same 
on his allowance of the fees for attendances at chambers, or 
otherwise as may be convenient for the information of the 
taxing officer. 

21. See page 12. 

22. See page 35. 

23. See page 175. 

24. See page 175. 

25. See page 176. 
• 26. See page 176. 

27. See page 176. 

28. See page 176. 

29. See page*177. 

30. See page 177. 

31. See page 178. 

32. See page 178. 

33. See page 179. 

34. See page 30. 



V 
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EULES OF THE SUPREME COURT. 

DeeembeTf 1875. 

1. The roles in the first schedule to the Supreme Court ot 
Judicature Act, 1875, may be cited as *^ The Rules of the 
Supreme Court/* and the additional rules of court made by 
order in council on the 12th day of August, 1875, may be 
cited as "The Rules of the Supreme Court (Costs)," and these 
rules may be cited as "The Rules of the Supreme Court, 
December, 1875," or each separate one of these rules may 
be cited as if it had been one of " The Rules of the Supreme 
Court,*' and had been numbered by the number of the Order 
and rule mentioned in the margin. 

2. See page 212. 

3. See page 214. 

4. Order V. rule 12, of " The Rules of the Supreme Court," 
is hereby annulled. 

5. See page 216. 

6. See page 216. 

7. See page 23. 

8. Order XIII. rule 10, of *< The Rules of the Supreme 
Court," is hereby annulled. 

9. See page 230. 

10. See page 28. 

11. See page 30. 

12. See page 238. 

13. See page 239. 

14. See page 239. 

15. See page 20. 

16. See page 256. 



RULES OF THE SUPREME COURT. 

February, 1876. 

1. These rules may be cited as " The Rules of the Supreme 
Court, February, 1876," or each separate one of these rules 
may be cited as if it had been one of " The Rules of the 
Supreme Court," and had been numbered by the number of 
the Order and rule mentioned in the margin. 

2. Notwithstanding anything to the contrary contained in 
Order lY. of "The Rules of the Supreme Court," rules 1 and 

n2 
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2 of sucb Order shall only ftpply where the writ of Bummons ia 
issued oat of the London Office. 

3. See page 20. 

4. See page 214. 

5. See page 23. 

6. See page 45. 

7. See page 252. 

8. See page 253. 

9. See page 258. 
10. See page 259. 



RULES OF THE SUPREME COURT. 

June, 1876. 

1. These rales may be cited as "The Rales of the Sapreme 
Coart, June, 1876," or each separate one of these roles may be 
cited as if it had been one of" The Rales of the Supreme Court," 
and had been numbered by the number of the Order and role 
mentioned in the margin. 

2. See page 211. 

3. See page 214. 

4. See page 216. 

5. See page 40. 

6. See page 218. 

7. See page 221. 

8. See page 221. 

9. See page 223. 

10. See page 230. 

11. See page 95. 

12. See page 24. 

13. See page 91. 

14. See page 114. 

15. See page 114. 

16. See page 113. 

17. See page 246. 

18. See page 125. 

19. See page 5. 

20. The schedule to "The Rules of the Supreme Cotire 
(Costs)" is hereby altered in the following particulars: — 

The allowance for printing a document not exceeding ten 
folios shall be 10^., and, in addition, for every twenty beyond 
the first twenty copies of any document not exceeding twenty* 
four folios, 2«. 



INDEX. 



Abatement, pleia in, abolished, 224. 

Aocomn?s, application for, 220. 

and inqniries may be referred to district registrar, 19. 
taking of, assigned to Chancery Diyision, 119. 

Action assigned to Chancery Division, 118. 

Queen's Bench Division, 119. 

Common Fleas Division, 120. 

Exchequer Division, 120. 

Probate, Divorce and Admiralty Division, 120. 
commenced in the name of wrong plaintiff, 64. 
consolidate, to, 126. 
dismissed for want of prosecution, 90. 
form and commencement of, 211. 
how tried, 238. 

separation of several causes of, 75. 
transfer from one division to another, 117. 

Addition of parties, 62. 

Additional power as to regulation of practice, 208. 
Bules of August, 1875. .-260. 

December, 1875.. 267. 
February, 1876.. 267. 
June, 1876.. 268. 

Addsess for service of defendant, 8. 

defendant's solicitor, 8. 
plaintiff, 8. 

in district registry, 20. 
plaintiff's solicitor, 7. 

Adjoubnmsnt of summons, 10. 
of trial, 240. 

Admission, 236. 

of documents, 236. 
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Affidavits^ 31. 

cross-ezaminatioii of deponent, 31. 

eyidenoe, 241. 

exhibits to, 33. 

filing, 3a 

fonn of, 31. 

fresh, on appeal, S. 

jurats to, 32. 

name and descriptioo of deponent, 38. 

office copies of, 34. 

of senriee and attendance, 9. 

of mmeeessarj length, 83. 

Affibmatioh, oath includes, 202. 

Akkkdm ENT of indorsement on writ, 44. 
irregnlar proceedings, 169. 
plei^ings, 83. 

to plead after, 86. 
Btatement of daim, 85. 
defence, 85. 

Appeal, 

from chambers, 6. 

district registrar, 27. 
high oonrt, 184. 
interior courts, 204. 
judge, a 

notiee of intentloB to appeal, 4. 
master, 5. 

no staj nnless ordered, 6. 

fresh affidarits may be nsed, 6. 
sittings of Conrt of, 204. 

Appbab and defend mider Bills of Exchange Act, 49^. 
affidavit in support of leave, 60. 
notice to plaintiff, 60. 

time withm which aj^licatkm to be made, 60i 
in ejectment, 48. 
as landlord, 48. 

person appearing to be named as defendant, 49. 
leave to, to notice of claim to contribution, 76. 

Appeabance, 217. 
default of, 219. 
default of, bj infant, 61. 
entered in London, to proceed in London, 22. 
maj be entered in district registry, 22. 
to counterclaim, 229. 
to set aside, 61. 

Applications at chambers, ex parte or by sammons, 6. 
for account, 220. 
for time, 34. 
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Appoihtmsnt of next friend and guardian ad litem, 69. 

Abbitbatiok. See **Referenoe,** 

Abbitbatob, attendance of witness before, 116. 

Absbssobs, 195. 

AasiamcENT of debts and choees in action, 188. 

Attachmbnt, 249. 
book, 147. 
of debts, 142. 
for disobedience to an order, 96. 

Attendance at chambers, 1. 

affidavit of serrioe and> 9. 

bj counsel, 11. 

of jadge, 2. 

of master, 2. 

increased costs for, 11. 

of party not interested, 18. 

in support of summons, 9. 
of district registrar, 20. 
of witness bSore arbitrator, 116. 

certificate for the, 116. 
of prisoner to give evidence, 171. 



Bail, to hold to, 166. 

to admit prisoner to, 172. 

Bankbuptcy, change of parties by, 67. 

Bills of costs, 173. 

applications for delivery o^ 174. 
order to deliver, 174. 
order to tax, 174. 
reviewing taxation, 178. 

Bills of Exchange, . 

leave to appear and defend, 49. 

idBidavit in support, 60. 

time within which application to be made, 60. 



Cabbiage of judges' order, 11. 

Cases and points reserved, 194. 
of conflict not enumerated, 190. 

Causes of action that (nay not be joined without leave, 76. 
to separate, 76. 
for service out of jurisdiction, 89. 
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CSBTIFICATE for attendance of witness before arbitrator, 116. 
for counsel, 11. 
of satisfaction of jadgment debt, 165. 

Cebtiokabi to remove caase from ooonty court, 130. 
to remove judgment, 180. 

Chambebs, attendance at, 1. 
attendance of judge at, 2. 
of master, 2. 
bj counsel, 11. 
of partj not interested, 12. 

Chancery Division, actions assigned to, 118. 

Chanoe of parties, no abatement, 250. 
to vary order, 68. 
venue, 107. 

Chaboino stock or shares, 148. 
affidavit in support, 150. 

order, 160. . * a** 

penalty for permitting transfer after notice, 149. 

service of order, 151. 
CHOSESy assignment of, in action, 188. 
ClBCUIT, jurisdictioD of judges on, 190. 

Claim, amendment of statement of, 85. 
indorsements of, 212. 

Close of pleadings, 231. 

Commission to examine witnesses, 109. 

CoMMissiONBBS to take affidavits, 198. 

Committal of judgment debtor, applicatioD for, 169. 
summons for, 161. 

must be indorsed, 161. 
order for, 164. 
certificate of satisfaction, 165. 

Common Pleas Division, actions asmgned, 120. 

CONCUBBENT wrftS, 47. 

Conditional execution, 140. 

Consent, orders by, no appeal from, 8. . 

unless by district registrar, 27. 

of reference, 115. 

of president to transfer, 124. 
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Consolidate, actions to, 126. 
order, 126. 

Constitution and judges of Supreme Conrt, 182. 
Contents of summons, 7. 

Contingent execution, 140. 

Contribution, leave to give notice of, 69. 
form of notice, 73. 

Copt of affidavit, to obtain, 34. 

Costs, 252. 

additional rules as to, 260. 

of attendance at chambers by counsel, 11. 

of affidavits of unnecessary length, 33. 

of application for time, 35. 

garnishee, 147. 

Increased costs of attendance, 11. 

summons for, through non-attendance, 9. 

occasioned bj prolixity, 211. 

Counsel, attendance at chambers by, 11. 
hours of attendance by, 11. 
certificate for, 11. 
costs of attendance by, 11. 

Counteb-Claim, to strike out, 78. 
amendment of, 85. 

COUNTEBMAND uoticc of trial, 109. 

County Coubt, to tiy in, 127. 

or give security, 129. 
removal of cause from, 130. 

judgment, 130. 
when counter-claim, &c., 131. 

Cbiminal procedure, provision as to, 206 

Cboss-ezamination of deponent, 31. 

Cbown cases reserved^ 194. 

Damages by collisions at sea, 189. 

Date of summons, 7. 

Days not reckoned in computation of time, 36. 

Death, change of parties by, 67. 

n5 
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Debtor. See ** Judgment Debtor** 

Dbbts, assignmeiit of, in action^ 188. 
attachable, 144. 
not attachable, 144. 

Decision of judge, appeal from, 3. 
of master, appeal from, 6. 

Default of appearance, 219. 
by infant, 61. 
of pleadings, 233. 

Defence, amendment of istatement of, 85. 
further statement of, 81. 

Defendant, addition of, 64. 
address for service of , 8. ^ 
may remove action in certain cases from district registrar, 28. 

Deliyeby, writ of, 250. 

Demubbeb, 231. 

leave to plead and demur to, 82. 

no amendment allowed while pending, 83. 

to set aside, 87. 

Deponent to affidavit, cross-examination of, 81. 
name and description of, 32. 

Detention of property, order for, 136. 

DiSCHABOiNO judges* order, 8. 

DisCLOBUBE by solicitors and plaintiff, 215. 

Discontinuance, 230. 



DiscoYEBY. See "Documents, Inspection and Interrogation, 
of documents, 98. 

Dismissed action, for want of prosecution, 90. 
for non-delivery of notice of trial, 91. 
for non-delivery of statement of claim, 90. 
not answering interrogations, &c., 96. 

Dibtbibution of business, 193. 

Distbict Begistbabs and Rbgistbies, 14. 
account and inquiries may be referred to, 19. 
appearance may be entered in, 22. 

entered in London to proceed in London, 22. 

notice to plaintiff of, 23. 
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DiSTBIOT Rbgibtbabs Ain> BMOBTRnsa^-'COtUinU^, 
appeal from, 27. 

no staj, 27. 

from oonaent order of, 27. 
attendance of, at, 20. 

defendant may remoye action in certain cases, 28. 
judgment may be entered in, for want of appearance, 24. 
pdgment to be entered in London, 2fi. 
inrisdiction of, 25. 
list of, 16. 

may be established, 14. 
may refer to judge, 26. 
nouceof desire to remore action firom, 29. 
plaintiff may issne writ oat of, 20. 
power of court to remoye proceedings from, 18. 
powers of, 17. 

similar to master's, 25. 
proceedings to be taken in, 18. 

to remoye at the instance of either party, 29. 
seal of, 17. 

subject to the orders of the court, 27. 
transmission of documents, 30. 
to account for monies, 30. 

DiSTBINGAS, 249. 

Divisional Coubts, 191, 198. 

Documents, admission of, 236. 
to discoyer, 98. 

affidayit as to^ 99. 
to inspect, 101. 

order, 102. 

affidavit in support, 101. 
notice to produce, 103. 

before arbitrator, 116. 
notice to inspect, 103. 
to be transmitted by district registrar, 30. 
to take off the file, 33. 

DuBHAM, duties of officers of court of pleas of, 196. 

Ejectment, to sign judgment in, 67. 
to appear and defend, 48. 

Elegit, writs of, 248. 

Endorsement, judges', 11. 

Entry of judgment, 244. 

Equitable wastes, 188. 
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Equity and law to be ooDcnirentljr administered, 185. 

EviDENCB generally, 241. 
by affidavit, 241. 
for prisoner to give evidence, 171. 

Examination of judgment debtor a^ to debta due, 142. 
of witness viv& voce, 108. 

Exceptions from the rules, 259. 

ExcHEQUSB DiYiBiON, actions assigned to, 120. 

Execution, leave to issue, 140. 
against partners, 141. 
conditional cfr contingent, 140. 
six years after judgment, 141. 

Exhibits, 33. 

Ex paste application, 6. 

EXPESIMENTS, making, 136. 

Expiration of time, 35. 



Eact, issues of, may be tried separately, 77. 

EiEBi facias, writs of, 248. 

Piling affidavits, 33. 

EiNAL judgment, where writ specially indorsed, 51. 
in case of non-appearance, 53. 
affidavit in support, 55. 
defendant may show cause, 55. 
may be for part of claim, 56. 
may be against one defendant, 56. 

EixiNO and collection of fees, 208. 

EOBEIONEB, jurat, 32. 

EoBMS of special indorsements, 52. 
and commencement of action, 211. 

Ebesh affidavits may be used on appeal from master, 6. 



Gabnishee, to attach debt due from, 143. 
affidavit in support, 144. 
costs of proceedings, 147. 
discharged, 147. 
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Gabnisheb — continued, 
interpleader, 146. 

order, 146. 
order nisi, 144. 
absolute, 145. 

Goods of perishable nature, order for sale of, 136. 

GUABDIAN AD LITEM, appointment of, 60. 
afSdavit in support of appointment, 60. 
when not appointed, 60. 

High Court of Justice, jurisdiction of, 182. 

HOUBS of attendance at chambers, 1. 
by counsel, 11. 
for serrice, 7. 

in Lancashire, 9. 



Illness, examination of witness in consequence of, 108. 

Incbeased costs for attendance at chambers, 11. 

Indemnity, leave to give notice of, 69. 
form of notice, 73. 

Indorsement of claim, 212. 
on writ to amend, 44. 
special form of, 52. 

Infant, 190. 

appointment of next friend to, 59. 

guardian ad b'tem, 60. 

affidavit in support, 60. 

death of guardian, 60. 
service of writ on, 38. 
default of appearance bj, 61. 

Infebiob Courts, appeal from, 204. 
jurisdiction of, 199. 
rules of law to apply to, 200. 

In fobma paupebis, leave to sue, 170. 
affidavit in support, 171. 
consent of counsel, 171. 
petition, 170. 

Injunction, ex parte, 133. 
affidavit in support, 134. 
principle upon which granted, 184. 
summons for, 135. 
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Inquibies and accounts, 236. 

may be referred to district registrar, 19. 

iNSPEcrriON of docaments. See ** JDoeumenti." 
of property, 136. 

IxmBBPLEADEB, 161. 

affidavit in support, 152. 

of claimant, 152, 153. 
claimant not appearing, 164—156. 
costs, 154. 

execution creditor not appearing, 154. 
for relief of sherifb, 167. 
^;amishee, 146. 
judge may direct sale of goods seized, 154. 

may decide snmmmly, 154. 

may order special case, 155. 

may refer to the court, 167. 
judgment to be final, 156. 
order, form B., 158. 
principles of, 152. 
right of third party to appear, 155. 
sheriffs, 152. 

Intsbpsetatiok of terms^ 200—259. 

INTEBBOOATOBIBS, to deliyer, 91. 
affidavit in support, 92. 

by whom made, 92. 

in answer, 95. 

sufficiency of, 95. 
costs, 94. 

failure to answer, action dismissed, 96. 
form of, 93. 
objections to answer, for special reasons, 95. 

when bad in substance, 97. 
omission or insufficient answer, 96. 
time for delivery of, 91. 

to a body corporate or joint stock company, 93. 
to strike out, 97. 
when allowed before statement of defence, 92. 

not allowed, 97. 

IBBEOULABITY, to set aside proceedings for, 168. 
to be made within reasonable time, 169. 

IS8T7ES of fact may be tried separately, 77. 
to settle, 88. 

of writs of summons generally, 213. 
in particular actions, 214. 
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JoiNDEB of caoseB of action, 222. 

Joint stock company, to rectifj omissions in register, 169. 
to deliyer interrogatories to, 93. 

Judge, attendance of, at chambers, 2. 
endorsement, 11. 
jurisdiction of, 2. 

on drcnit, 190. 
order, 11. 

carriage of, 11. 

discharge of, 3. 

notice of motion to dispharge, 4. 

service of, 11. 

vary, to, 3. 

Judgment for want of appearanoe may be entered in district 
registry, 24. 
entry of, 244. 
to set aside, 68. 
to sign final, 61. 
motion for, 243. 
in ejectment, 67. 

leave to set down motion for, 138. 
writ specially indorsed, 61. 

Judgment debtor, committal of, 169. 
Bommons for, 161. 

for examination as to debts dne, 142. 
order by consent, 163. 

on affidavit of service, 163. 

for payment by instalments, 163. 

to attend, 168. 
proof of means, 162. 
certificate of satisfaction, 166. 

JUBAT used at chambers, 32. 
foreigner, 32. 
marksman, 32. 

Jurisdiction of district registrars, 26. 
of inferior courts, 199. 
of High Court of Justice, 182. 
of judge at chambers, 2. 

on circuit, 190. 
of master, 4. 

of lords justices in respect of lunatics, 203. 
not transferred to High Court, 183. 
transferred to Court of Appeal, 184. 
rules as to exercise of, 186. 
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Lakcashise, honn for sernce in, 9. 

duties of officers of Court of Common Pleas at, 196. 

Land, suits for possession of, 188. 

senrioe of writ in Tacant possession, 68. 

Law and equity to be concnrrentlj administered, 185. 

Leave to appear and defend bUl of exchange, 49. 

in ejectment, 48. 
to defend to writ specially indorsed, 67. 
to deliver copies of special case, 107. 
to give notice of contribution or indemnity, 69. 

form of notice, 73. 
to renew writ, 46. 
to serve notice of motion, 44. 
to set down motion for judgpnent, 138. 
to sue in formi pauperis, 170. 

Limitations, Statute of, inapplicable to express trusts, 188. 

List of District Begistbies, 16. 

Liverpool, hours for service in, 9. 

London, sittings for trial in, 191. 

Lunatic, service of writ on, 39. 

jurisdiction of lords justices in respect of, 203. 



Manchester, hours of service in, 9. 

Marksman, jurat, 32. 

Marriage, change of parties by, 67. 

Married woman, appointment of next friend of, 62. 
special case, 106. 

Master, appeal from, 6. 

materials, 6. 

no stay, 6. 
attendance at chambers of, 2. 
jurisdiction of, 4. 

may refer to judge for directions, 6. 
order of, to vary, 6. 
reference to, 110. 

Merger, 188. 

Middlesex, sittings for trial in, 191. 
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Motion for jndgment, 248. 

for leave to set down, 188. 
for leaye to serve notice of, 44. 
for new trial, 242. 
to discharge judges' order, notice of, 4. 

Next Fbiend, appointment of, 59. 
of infant, 69. 
of married woman, 62. 
of person of unsound mind, 60. 

NoN-APPBA^tANCE, to sign judgment in case of, 58. 

Non-attendance in support of summons, 9. 
of claimant, 154 — 156. 
of execution creditor, 154. 

Non-deuyeby of paper books, effect of, 107. 
of statement of claim, action dismissed, 90. 
of notice of trial, 91. 

Not Guilty hj statute, to plead other defence with, 82. 

Notice of motion, leave to serve with writ, 44. 
to discharge judges' order, 4. 
of indemnity or contribution, 73. 
of payment of money into court, 90. 
of trial, to countermand, 109. 

non-delivery of action dismissed, 91. 
to inspect. See ^'Documents" 
to produce affidavits on appeal, 6. 

documents. See "JDoouments,** 

Notices and paper, 262. 

Nttnc peo tttnc, to deliver special case, 107. 



Oaths, powers of commissioners to administer, 198. 

Office copies of affidavits, 34. 

Officbbs and offices, 196. 

Official referees to be appointed, 198. 
to refer to. 111. 

Option of plaintiff to choose division, 121. 
in certain cases, 122. 
to join all or any defendants, 65. 

Obdebs by consent, no appeal from, 3. 
unless by district registrar, 27. 
discharging, 3. 
for arrest, 167. 
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OBPBBfl ttontiwued, 

for examination of jndament debtor aa to debts due, 143. 
for aale of goods, &c. of a perishable natarOi 186. 
for service out of the jnrisdiction, 42. 
for sabstitated service, 88. 
garnishee interpleader, 146. 
judges,' appeal from, 8. 

cairiage of, 11. 

discharge of, 8. 

service of, 11. 

to vaiy, 8. 

notice of motion to discharge, 4. 
master's appeal from, 6. 
not subject to appeal, 8. 
to consolidate, 126. 
to charge stock, 150. 



Fapbb books, to deliver tMtnepro tunCf 107. 
number of, to be delivered^ 106. 
and notices, 262. 

Fabtibs, attendance of, at chambers, not interasted, 12. 
to add, 62. 
to substitute, 62. 
to strike out, 62. 

Pabtnebs, execution against, 141. 
service of writ on, 216. 

Payment into court in satisfaction, 89. 

Pebsons of unsound mind, appointment of next friend, 60. 

Plaintiff's address for service, 8. 
in district registry, 20. 
substitution of, 64. 

maj issue writ out of any district reg^try, 20. 
disclosure by, 216. 

Plead, leave to, when necessary, 81. 
subsequent to reply, 81. 
and demur to demurrer, 82. 
other defence, with not guilty by statute, 82. 

Pleadings, to amend, 88. 

amendment may be at any stage, 84. 

after amendment, 86. 

close of, 281. 

default of, 233. 

generally, 222. 

matter arising pending the action, 227. 
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Possession, writ of, 250. 



POWBB by order in council, 199. 
of inferior courts, 199. 
of a sLDgle judge in Court of Appeal, 195. 
of commissioners to administer oaths, 198. 

Pbbbebyation of property, 136. 

Fbeston, hours for service at, 9. 

Pbinciplss of interpleader, 152. 

Fbisokbr, to admit to bail, 172. 

affidavit, 172. 
to give evidence, 171. 

affidavit, 172. 
under civil process, to give evidence, 172. 

Fbobatb, Divobob and Admibalty Diyisionb, actions assigned, 
120. 

Fboobedinos at chambers, 6. 

may be set aside for irre^arity, 168. 

out of master's jurisdiction, 4. 

to be taken in district registry, 18. 

to stay, 131. 

under tiie Judgment Debtors Act, 17. 

Pbohibition, 131. 

Pbopbbty, detention, preservation and inspection of, 136. 
held by virtue of lien to be given up, 138. 

Pbovision as to criminal proceedings, 206. 
as to making rules of court, 205. 
for Grown cases reserved, 194. 
for saving of existing procedure of courts, 207. 



Queen's Bench Division, actions assigned to, 119. 
Questions of law, 237. 

Eefebbes and assessors, 195. 

Aefebbncb to master, 110. 

to official or special referee, 111. 
by consent, 115. 
rorm of consent, 115. 
attendance of vntnesses, 116. 
form of certificate for, 116. 
of prisoner to give evidence, 171. 
affidavit for, 172. 
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BEOIBTBIB8. See ^Dittriot Begistriet," 

Belief on admission of facts, 189. 

Bemoval of cause from comity court, 180. 
from district registry, 18. 
in certain cases by defendant, 28. 
of judgment from county court, 180. 

Benewal of writ, 45. 
evidence of, 215. 

Beplt and subsequent pleadings, 280. 
leaye to plead subsequent to, 81. 
deliver further defence after, 81. 

'Rescustd master's order, 6. 

Beyiewing taxation of costs, 178. 

BuLES as' to exercise of jurisdiction, 185. 
of court, provisions as to making, 205. 
of law to apply to inferior courts, 200. 
upon certain points, 187. 



Sale of goods of a perishable nature, 186. 

Samples, taking, 186. 

Satisfaction of judgment debt, certificate of, 165. 
payment into court in, 89. 

Seals of district registries, 17. 

Seoubity, 252. 

for costs, or try in county court, 129. 

Sepabation of causes of action joined, 75. 

Sequebtbation, writ of, 249. 

Sebyioe of writ, 216. 

on partners and other bodies, 216. 
in particular actions, 216. 
generally, 217. 
out of the jurisdiction, 39. 

causes of action for service out of the jurisdiction, 89. 

affidavit in support, 41. 
substituted, 37. 
of summons, 7. 

and attendance, affidavit of, 9. 
address for, of plaintiff, 8. 

in district registry, 20. 

of defendant, 8. 
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Sebyicb— continued. 
hours for, 7. 

in Lancashire, 9. 
of order for time, 36. 

Shabbs, charging, 148. 

Sign jndgment in ejectment, 57. 
when no appearance, 67. 
when writ posted on yacant land, 58. 

Sittings and Tacatipns, 257. 
in vacation, 190. 
of conrt of appeal, 204. 
for trial in London and Middlesex, 191. 

Six years after jndgment to issae execution, 141. 

SOLICITOBS and attorneys, 198. 
bill of costs, taxation of, 174. 

Spbcial case, 105. 

delivery of, to judges, 106. 
may be stated by reference, 112. 
printing, 106. 
indorsements, forms of, 52. 

Special referee. See " Reference.'* 

STATEHEirr of claim, 227. 
amendment of, 85. 
non-delivery of, action dismissed, 90. 

Statement of defence, 228. 
amendment of, 85. 
to deliver further, 81. 

Statute of limitations, inapplicable to express trusts, 188. 
Stipttlations not of the essence of contracts, 189. 
Stock, charging, 148. 

Stbike out or substitute parties, 62. 
counterH^aim, 78. 

Substituted service of writ, 37. 
affidavit in support of, 37. 

Suits for possession of land by mortgagors, 188. 
SUHMABY power to transfer, 123. 
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SuKM 0N8, adjoamment of, 10. 
attendance in aopport of, 9. 
contents of, 7. 
date of, 7. 
how iasoed, 7. 

non-attendance in sapport o^ 9. 
title of, 7. 
service of, 7, 
when a stay, 7. 
on appeal from master, 6. 
for costs, through non-attendance, 9. 
affidavit of senrioe and attendance on, 9. 



Tazatiok, reviewing, 178. 

Time, application for, 84. 

alloired to appeid from judge's decisioay 6. 

costs of application, 86. 

dajs not reckoned in computation, 86. 

long vacation not reckoned, 36. 

service of order for, 36. 

when expiring on Sunday or when office dosed, 36. 

TiTLB of summons, 7. 

To HOLD TO Bail, 165. 

Tbansfbb of action from one diviaon to another, 117. 
hooks and papers to superior oonrt» 200. 
consent of president, 124. 
materials in support of application to^ 124. 
power to, 122. 
summaiy power to, 123. 

Tbial and procedure, 288. 

to coontennaiid notice o^ 109. 



Yacatioits, 1. 

attendance of judge and master during, 2. 
not reckoned in computation of time^ 86. 
sittings in, 190. 

Yabt, judge's order, to^ 3. 
masten order, to^ 6. 

Yehub, to change, 107. 
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Want of prosecution, action dismissed, 90. 

Wife, serrice of writ on, 38. 

WiTKESS, to examine, 108. 

afiSdayit in support of application, 109. 

proof of continued absence of, 109. 

to compel attendance before arbitrator, 116. 

Writ of summons and procedure, 211. 
applications relating to the, 37. 
amendment of indorsement on, 44. 
date of, 212. 

may be issued out of district registry, 20. 
renewal, 45. 

sendee of, on infant, 38. 
lunatic, 39. 
partners, 216. 
wif^38. 
out of the jurisdiction, 39. 

affidayit in support, 41. 
substituted sendee, 37. 

aflSdarit in support, 87. 
of delivery, 260. 
of ele^t, 248. 
of fien facias, 248. 
of possession, 250. 
of sequestration, 249. 
concurrent, 47. 

to sign judgment when specially indorsed, 61. 
to set aside the, 48. 
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